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United States Court of Appeals for fhe 

District of Columbia 

a District Court of the United States 

for the District of Columbia. 

Equity No. 56169 

Michael Rinaldi, Plaintiff, 

vs. 

J. T. Dinger, Receiver of the International Exchange 

Jerry Maiatico, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court cjf the 
United States for the District of Columbia, ^t the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill of Complaint to Cancel Note 

Filed September 13, 1933 
In the Supreme Court of the District of Columbia 

Equity No. 56169 
Michael Rinaldi, Plaintiff, 

| 

vs. j 

J. T. Dinger, Receiver of the International Exchange Bank, 

Jerry Maiatico, Defendants. 

i 

The bill of complaint of Michael Rinaldi respectfully 
shows to the Court as follows: 

1. That he is a resident of the District of Columbia, a 

citizen of the United States, and files this suit in his own 
right. | 

2. That the defendant Dinger is the Receiver of 1}he In¬ 
ternational Exchange Bank, and is sued in his official papac- 
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ity as such Be^eiver, and the defendant Maiatico is a 
citizen of the United States, a resident of the District of 
Columbia, and is sued in his own right. 

3. That plaintiff is informed and believes, and therefore 
avers, that on and prior to the 3d day of September, 1930, 
the defendant Maiatico was indebted to the International 
Exchange Bank in an amount of over $3500.00, which in¬ 
debtedness was evidenced by his certain promissory note, 
with w’hich promissory note he had previously deposited as 
security certain collateral including two second deed of 
trust notes, to-wit, a note signed by one P. L. and Grace I. 
Haislip dated August 10, 1927, secured by lot 61 in Square 
4201, and a note signed by Henry William and Marie 
2 Philips dated August 1, 1927, secured by lot 54 in 
Square 4201. That, while said collateral was so held 
by said Bank as security for said Maiatico’s indebtedness 
to it, certain parties—Bobert Wolfe, Albert Shapiro, and 
Goodman Haves—filed a suit in the Supreme Court of the 
District of Columbia against said bank and said Maiatico, 
in which said suit said Wolfe, Shapiro, and Haves claimed 
ownership in and to said two notes above described and 
prayed that the same be returned to them. That, between 
the time of the filing of said suit (on September 3, 1930) 
and the time said equity suit was about to be reached for 
trial (June, 1932) the said Bank had allowed the Philips’ 
note to become hopelessly in arrears and overdue, several 
years of taxes had accumulated on the property, and the 
first trust interest was overdue and the holders of the first 
trust vrere about to foreclose, and said property had been 
allowed to become and remain out of repair, and said Bank 
refused to foreclose under said note and claimed that said 
note had lost all value, but that the Bank was very desirous 
of defeating the claims of said Wolfe, Shapiro, and Haves 
in and to the Haislip note, and said defendant Maiatico in¬ 
formed said Bank that the claims of said Wolfe, Shapiro, 
and Haves were without merit, but that, to straighten the 
matter out, he requested said Bank to sell at public auction 
the collateral (said Haislip and Philips’ notes), after previ¬ 
ous notice to said Wolfe, Shapiro, and Haves to force them 
to put up a bond if they sought to enjoin the sale, and thus 
afford defendants some protection, and that he, said Maia¬ 
tico, would arrange to have some one purchase said notes 
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and would immediately return said Haislip note to said 
Bank to hold as collateral for his indebtedness; thalf the 
said Bank accepted this arrangement, and putjlicly 

3 advertised said collateral, gave notice thereof to said 
claimants Wolfe, Shapiro, and Haves, but that, 

through inadvertence, defendant Maiatico was misinformed 
as to the date of said sale, and thereupon one Kaufjman, 
an officer of said Bank, purchased said notes at public auc¬ 
tion, paying $100.00 therefor, defendant Maiatico paying 
the cost of said sale; but that, after considering this pur¬ 
chase, and the fact that said purchaser being an officer of 
the Bank, it was then decided that the title to said notes 
(the particular note in mind being the Haislip note) was 
not yet clear, and it was agreed between said Maiaticcf and 
said Bank that said Maiatico should arrange to have Some¬ 
one purchase said notes from said Kaufman for a nominal 
consideration on condition that said straw purchaser would 
leave with the Bank the Haislip note, to act as security for 
Maiatico’s original note, the purpose at all times jbeing 
to protect the interests of the Bank and to render said col¬ 
lateral, to-wit, the Haislip note, free from any clai(m as 
against said Bank; said Wolfe, Shapiro, and Haves having, 
by their suit, attempted to tie up said collateral without 
moving for a preliminary injunction and thus said Bank 
did not have any protection in the form of a bond. That 
all of the foregoing was unknown to plaintiff until some 
time after the happening of the events set forth in th4 next 
sentence. That on or about the 27th day of June, 1932, and 
at a time while plaintiff was a depositor in said Bank and 
had confidence in its officers and relied upon their advice 
and guidance, plaintiff was requested to visit said iBank, 
and said Maiatico, who for some time had been and, &o far 
as plaintiff knew, still was, a director of said Barjk, in¬ 
formed plaintiff that said visit was merely f<j>r the 

4 purpose of purchasing several notes for said Maia¬ 
tico ; that at said conference at said Bank, the presi¬ 
dent informed plaintiff that Maiatico had some second trust 
notes up as collateral for his loan,—the Haislip note which, 
he stated, was well secured and sufficient to take care of 
Maiatico ’s indebtedness, and the Philips note whicji was 
no good; that at an auction sale of the notes Maiatico, for 
some reason or another did not appear, and he, the Presi- 
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dent, bought the notes in his own name for $100.00 but that 
it had since been thought advisable to have someone other 
formally purchase said notes for a nominal consideration 
and then leave the Haislip note at the Bank as security for 
Maiatico’s note, and then, without showing plaintiff the 
note he was so directed to purchase as a straw, and with¬ 
out showing plaintiff how it was being kept up or paid and 
without plaintiff ever seeing the property on which it was 
secured, while plaintiff, as a depositor in said Bank, was 
so confiding in said Bank and its officers, said President 
informed plaintiff that said Haislip note was worth more 
than the indebtedness owing by Maiatico, requested plain¬ 
tiff to sign a note which would give the Bank the right to 
hold said Haislip note as collateral, (said note being for 
the amount of said Maiatico’s indebtedness less the nominal 
purchase price of the deeds of trust notes, which was paid 
by Maiatico) and informed and assured plaintiff, and upon 
which information and assurance plaintiff relied, that this 
was merely a temporary arrangement, and that within a 
short time after the termination of some litigation (which 
plaintiff but recently learned was the Wolfe, Shapiro & 
Haves suit) this note which he would sign would be can¬ 
celed and Maiatico would again be substituted as maker 
and there would be no liability upon plaintiff’s part; 
5 that Maiatico, who was responsible, would endorse 
the note and that plaintiff would never be called 
upon to pay the same or ever receive a notice or demand of 
whatsoever kind or description, and that the Bank would 
not consider it a liability on his part, and would never af¬ 
fect his credit with or his ability to obtain credit or dis¬ 
counts from the Bank, and upon all of which assurances 
and representations, and so confiding in said Bank, plain¬ 
tiff relied and signed said note which is dated on or about 
June 27,1932, in amount of $3454.93. That plaintiff neither 
borrowed from said Bank said sum represented by said 
note nor received the consideration expressed therein, nor 
any other consideration, and that the same is wholly with¬ 
out consideration, and that at no time did he receive any 
demands or notices from said Bank to pay the same. 

4. Plaintiff is informed and believes that said litigation, 
the suit of Wolfe, Shapiro, and Haves, has been terminated 
and that a final decree was rendered in said cause in favor 
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of said Bank and the defendant Maiatico and that thb suit 
was dismissed. 

WHEREFORE, the premises considered, plaintiff 
prays: 

1. That a writ of subpoena issue out of this Honorable 
Court directed to the defendants, and each of them, tb ap¬ 
pear herein on a day certain therein to be named to aijswer 
the exigencies of this bill of complaint. 

2. That the promissory note described in paragraph 3 
of this bill of complaint and dated to-wit, the 27th day of 
June, 1932, be delivered up and canceled and/or thht the 
defendant Maiatico be substituted as the maker thereof. 

3. That the defendant J. T. Dinger, as Receiver 
6 of the International Exchange Bank, be forever en¬ 
joined from attempting to enforce, as against this 
plaintiff, said note. 

4. That the plaintiff may have such other and farther 
relief as the nature of the case may require. j 


CARL A MARSHALL 
Attorney for plaintiff 


MICHAEL RINALDI, 

Plaintiff. 


District of Columbia, ss: 

Michael Rinaldi, being first duly sworn, upon oath de¬ 
poses and says that he has read the foregoing bill of com¬ 
plaint by him subscribed and knows the contents thereof; 
that the matters and things therein set forth as of personal 
knowledge are true and those set forth upon information 
and belief he believes to be true. 

MICHAEL RINALDI 

Subscribed and sworn to before me this 12th day of Sep¬ 
tember, 1933. 


JOHN W. BISSELLfe 
Notary Public , D. C. 


(Notarial Seal) 
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7 Answer of the Defendant, J. T. Dinger, Receiver, &c. 

Filed December 19, 1933 
**##*#**# 

Now comes J. T. Dinger, Receiver of the International 
Exchange Bank, a corporation, one of the defendants in the 
above-entitled cause, and for his separate answer to plain¬ 
tiffs bill of complaint herein states: 

1. Answering paragraph 1 of the bill of complaint, this 
defendant is without sufficient knowledge or information to 
admit or deny the allegations contained in said paragraph. 

2. This defendant admits that he is the Receiver of the 
International Exchange Bank and that he is sued in his 
official capacity as such Receiver, but this defendant is with¬ 
out sufficient knowledge or information to admit or deny 
the allegations concerning defendant Maiatico, contained 
in this paragraph. 

3. Answering paragraph 3, this defendant admits that on 
and prior to the 3rd day of September, 1930, the defendant 
Maiatico was indebted to the International Exchange Bank 
in the amount of over $3500.00, but is without any knowl¬ 
edge or information as to the allegations that this indebted¬ 
ness was evidenced by his certain promissory note, and 
that said Maiatico had previously deposited as security 
therefor certain collateral including two second deed of 
trust notes. This defendant has no knowledge or informa¬ 
tion as to the suit alleged to have been filed by Robert 
Wolfe, Albert Shapiro, and Goodman Haves in the Su¬ 
preme Court of the District of Columbia against the Inter¬ 
national Exchange Bank and the said Maiatico, and fur¬ 
ther this defendant has no knowledge or information con¬ 
cerning the allegations thereafter set forth in paragraph 3, 

as to the alleged collateral notes or as to the sale 

8 and purchase or other arrangements concerning the 
alleged collateral notes, and this defendant further 

states that the records of the International Exchange Bank 
do not show any such transactions as to the alleged col¬ 
lateral notes, as are set forth in paragraph 3, except as are 
hereinafter stated. 

This defendant admits that on or about the 27th day of 
June, 1932, the plaintiff was a depositor in said Bank, but 
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has no knowledge or information as to the allegation that 
plaintiff had confidence in the officers of said Bank an^L re¬ 
lied upon their advice and guidance, or that plaintiff was 
requested to visit said Bank. This defendant admits | that 
Maiatico had for some time been a director of said Bank. 

This defendant has no knowledge or information ^is to 
the alleged conference between defendant Maiatico, the 
plaintiff and the President of said Bank, and has no knowl¬ 
edge or information as to the alleged statements made by 
the defendant Maiatico, and the President of said Bapk to 
the plaintiff. 

This defendant admits that plaintiff signed a note dated 
June 27, 1932 in the amount of $3454.93. This defendant 
denies that the plaintiff neither borrowed from said 
said sum represented by said note nor received the 
sideration expressed therein, nor any other consideration, 
and further denies that the same is wholly without j con¬ 
sideration or that plaintiff did not receive any demands or 
notices from said Bank to pay the same. 

Further answering the allegations of paragraph 3j this 
defendant states that he has no personal knowledge or in¬ 
formation as to the allegations contained therein, and for 
explanation therefore states that he was appointed Re¬ 
ceiver of the International Exchange Bank on July 
9 30, 1932. This defendant states, however, that the 

records of the said Bank show the following facts 
relative to the note of plaintiff dated June 27, 1932, in the 
amount of $3,454.93: 

* j 

That the above demand note, endorsed by defendant 
Maiatico, and secured by a trust note of P. L. and Gr^ce I. 
Haislip, was delivered to the International Exchange Bank 
on June 27, 1932; that on said date there was credited to 
the account of plaintiff the sum of $3,454.93; that on June 
27, 1932, plaintiff Rinaldi deposited a check in the aihount 
of $3,454.93, payable to the order of the International Ex¬ 
change Bank, which check was paid by the Bank on that 
date, and the proceeds thereof paid off the debit balahce of 
defendant Maiatico, existing as of that date, namely 
$3,454.93. The records of the International Exchange jBank 
further show an unpaid balance on the note of plhintiff 
Rinaldi of $3,389.93. 


Bank 

con- 
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4. Answering paragraph 4 of the bill of complaint, this 
defendant is without sufficient knowledge or information 
to admit or deny the allegations contained in said para¬ 
graph. 

For further answer to the bill of complaint, this defen¬ 
dant says that the plaintiff was at the beginning of this suit 
and still is indebted to this defendant, as Receiver of the In¬ 
ternational Exchange Bank, for that on, to-wit, the twenty- 
seventh day of June, 1932, the plaintiff executed his promis¬ 
sory note now overdue (said note being the subject-matter of 
this suit) whereby he promised to pay to the International 
Exchange Bank or order, on demand, the sum of $3454.93 to¬ 
gether with interest at the rate of 6% per annum, and rea¬ 
sonable attorney’s fees in event of suit; that the defendant 
Jerry Maiatico endorsed the said note and the same was af¬ 
ter his said endorsement delivered to the International 
10 Exchange Bank; that thereafter, on to-wit Septem¬ 
ber 6, 1932, a payment of $65.00 was made on said 
note; that thereafter payment of said note was duly de¬ 
manded of plaintiff Rinaldi and defendant Maiatico but 
payment has not been made. 

WHEREFORE, this defendant denies that the plaintiff 
is entitled to the relief prayed for in the bill of complaint 
and this defendant claims of the plaintiff the sum of 
$3389.93, with interest at 6% per annum on $3454.93 from 
June 27, 1932 to September 6, 1932, and on $3389.93 from 
September 6, 1932 until paid, together with attorney’s fees 
and costs of this suit. 

J. T. DINGER 

Receiver of the International 
Exchange Bank 

SANDERS, CHILDS, BOBB & WESCOTT, 

By THOS. S. MARKEY JR. 

Attorneys for J. T. Dinger , 

Receiver of the International Exchange Bank 

District of Columbia, ss: 

J. T. Dinger, Receiver of the International Exchange 
Bank, being first duly sworn, on his oath says that he has 
read the foregoing answer by him subscribed and knows the 
contents thereof and that the matters therein stated of his 
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own knowledge are true, and those stated on information 
and belief, he believes to be true. 

J. T. DINGER 

11 Subscribed and sworn to before me this 19 d^y of 
December, 1933. 

JOHN G. HUGHES 

(Notarial Seal) Notary Public in and for\ 

the District of Columbia 


NOTE: 

The Bill of Particulars to Counter-claim herewith filed 


is the same as the Note filed with the Final Decree, at 
15 of this transcript. 


page 


Affidavit Supporting Counter-Claim 


* 


* 


# 


* 


* 


* 


J. T. Dinger, Receiver of the International Exchange 
Bank, being first duly sworn on oath deposes and says that 
he is a party defendant in the above entitled cause, and has 
personal knowledge of the matters and things stated }n the 
counter-claim; that he has a good cause of action against 
Michael Rinaldi, the plaintiff, being as follows: 

That Michael Rinaldi executed his promissory note, now 
overdue, referred to and set out in full in the bill of par¬ 
ticulars hereto attached and made a part hereof, and that 
Jerry Maiatico endorsed the said note and the same was, 
after his said endorsement, delivered to the International 
Exchange Bank, of which the said J. T. Dinger is Receiver; 
that payment of said note was duly demanded but thai pay¬ 
ment has not been made; that said note in the original 
amount of $3,454.93 has been curtailed in part by a pay¬ 
ment of $65.00 on September 6, 1932; and that [there 
12 is now justly due and owing the sum of $3389.9^ with 
interest at the rate of 6% per annum on $3|L54.93 
from June 27, 1932 to September 6, 1932 and on $3$89.93 
from September 6,1932 until paid, together with reasonable 
attorney’s fees and costs, exclusive of all set-offs anil just 
grounds of defense. 

J. T. DINGER 

Receiver of the International 
Exchange Bank. 
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Subscribed and sworn to before me this 19 day of Decem¬ 
ber, 1933. 


JOHN G. HUGHES 


(Notarial Seal) 


Notary Public in and for 
the District of Columbia 


Order Substituting Party Defendant 

Filed September 20,1935 
********* 

On this day, the above cause came on to be heard upon 
the motion of counsel for defendant, J. T. Dinger, made 
in open Court, to permit said cause to be continued against 
Frederick J. Young, Receiver of the International Ex¬ 
change Bank, successor in office of J. T. Dinger, former 
Receiver of the International Exchange Bank, as defen¬ 
dant in the place and stead of J. T. Dinger, former Receiver 
of the said Bank. 

And it appearing to the Court that said Frederick J. 
Young as successor to J. T. Dinger was appointed Receiver 
of the International Exchange Bank, by an appointment 
signed by J. F. T. O’Connor, Comptroller of the Cur- 
13 rency, May 14, 1935, to take effect as of the close of 
business on the 15th day of May, 1935, and by con¬ 
sent of counsel, it is 

ORDERED that Frederick J. Young, Receiver of the 
International Exchange Bank, be and he hereby is made a 
party defendant hereto, and that he be and hereby is sub¬ 
stituted as party defendant in the place and stead of J. T. 
Dinger, former Receiver of the International Exchange 
Bank, and it is further ordered that this cause be and the 
same is hereby ordered to be continued and maintained 
against the said Frederick J. Young as Receiver of the In¬ 
ternational Exchange Bank. 

This 20th day of Sept., 1935. 

DANIEL W. O’DONOGHUE 

Justice 

I consent: 

CARL A MARSHALL 

Attorney for Plaintiff . 
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Memorandum Opinion 
Filed April 23, 1936 

I find that the note in suit was given for the accommoda¬ 
tion of Maiatico. See: Neal v. Wilson, 213 Mass. 336. 

Rinaldi by giving this note held himself out as a debtor 
and is estopped as against the Receiver representing cred¬ 
itors to deny his liability. Vallely v. Devaney, 49 iN. D. 
1107. 

The bill should be dismissed with costs. 


JENNINGS BAILEYL 


Justu 


Memorandum Opinion 
Filed May 12,1936 


The plaintiff raised no objection to the jurisdiction of 
the equity court to entertain the cross claim of the defen¬ 
dant until after the hearing of the case. I think that the 
question of jurisdiction was waived and the defendant is 
entitled to a decree against the plaintiff for the amount due 
on the note with costs. 

BAILEY 

J. 


Final Decree 

Filed May 21,1936 ! 

* * * * • # * * * 

This cause having come on for trial and the court jiaving 
heard the testimony offered by plaintiff and defendants 
and the arguments of counsel, and being fully advised in 
the premises; 

It is hereby ORDERED, ADJUDGED and DECREED 
that plaintiff’s bill be and the same is hereby dismissed. 

It is further ORDERED, ADJUDGED and DECREED 
that the counterclaim of defendant Frederick J. young, 
Receiver, be and the same is hereby allowed and that said 
defendant have and he is hereby granted a decree hgainst 
plaintiff Michael Rinaldi, on his note dated June 27, 1932, 
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herewith filed in this cause, for the present balance of 
$3,364.74 principal, and $783.03 interest to date, together 
with reasonable counsel fees of two hundred and fifty, and 
costs. 

15 Dated: May 21st D. C. 1936. 

JENNINGS BAILEY, 

Justice 

Seen: 

CARL A MARSHALL 
Counsel for plaintiff 

SANDERS, CHILDS, BOBB & WESCOTT 
Counsel for defendant 
Frederick J. Young 

From the foregoing decree the plaintiff:, in open court, 
notes an appeal to the United States Court of Appeals of 
the District of Columbia, the bond for costs being fixed at 
$100.00 or $50.00 cash in lieu thereof. 

1 JENNINGS BAILEY 

Justice 


Deft Ex. 1 

Washington, D. C., June 27 1932 

$3454.93 

On demand after date for value received, the undersigned 
promises to pay to INTERNATIONAL EXCHANGE 
BANK or order at the INTERNATIONAL EXCHANGE 
BANK OF WASHINGTON the sum of Three thousand 
Four hundred and Fifty four- 93/100 Dollars with in¬ 

terest at the rate of 6 per centum per annum, said in¬ 
terest payable as the holder hereof may demand, having 
deposited herewith and pledged as collateral security for 
the payment of this and any other liability of the under¬ 
signed to the holder hereof, the following property, to wit: 

Note P. L. & Grace I. Haislip. Lot 61—Square 4201— 

the market value of which is now $.and it is 

understood and agreed by the undersigned as follows: 

FIRST. That upon demand by the holder of this note 
he will at the absolute option of said holder, either deposit 
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additional collateral security to the satisfaction <^f the 
holder, or pay on account of this note such cash sum as the 
holder may consider equivalent to any depreciation of said 
collateral below the value above fixed. 

SECOND. That the collateral herewith pledged, includ¬ 
ing any and all additions thereto or substitutions therefor, 
together with any and all other securities and prop- 
16 erty in the possession of the holder (belonging to 
any of the parties liable hereon), whether pledged 
or left with the holders hereof for collection or safekeep¬ 
ing, shall be held as one general collateral for the wliole or 
any part of this, any or all obligations due, or hereafter to 
become due by the undersigned to the said holder. 

THIRD. That if default be made in any of the above 
agreements, this note and any and all other obligations and 
liabilities of the undersigned to the holder hereof may, at 
the option of the holder, become immediately due ana pay¬ 
able as though they, any or all of them, had matured. 

FOURTH. Upon default in payment of the principal 
hereof or interest hereon, as herein provided, or upon the 
non-performance by the undersigned of any of the agree¬ 
ments herein contained, or in the event of an application 
for the appointment of a receiver, filing of a petition in 
bankruptcy, or a general assignment by or against the un¬ 
dersigned or any party liable hereon, or of any other act- 
of insolvencv however indirect, the holder hereof is author- 
ized and empowered at its option, with or without potice, 
to sell at public or private sale, or on the stock exchange 
and deliver to the purchaser thereof the whole or any part 
of said collateral and any additions thereto or substitu¬ 
tions therefor, free of all trusts and claims, the prbceeds 
of such sale to be applied to the payment of this arid any 
and all obligations due, or which may become due, by the 
undersigned to the holder, with interest, after deducting all 
legal and other costs of collection, sale and delivery. 
Should the holder hereof take any proceeding with respect 
to the collection of this note, or the holding or sale bf said 
collateral, or any part thereof, the said holder shall be paid 
such additional costs and expenses as may be caused 
thereby, including reasonable counsel fees. 

Upon any sale by virtue hereof, the holder may purchase 
the whole or any part of the aforesaid collateral discharged 
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from any right of redemption, which is hereby expressly 
waived and released. 

FIFTH. Upon the failure to comply with any of the 
agreements herein set forth, the holder may, at his option, 
appropriate and apply to the payment of this note, or any 
other direct or contingent obligations or liabilities of the 
undersigned to said holder, whether now existing or here¬ 
after arising, any and all moneys in the hands of said 
holder on deposit or otherwise to the credit of, or belonging 
to the undersigned, whether this note or any other of said 
obligations or liabilities are due or not. 

SIXTH. To remain personally liable for any deficiency 
in the collateral for the payment of this note and any and 
all obligations of the undersigned and to pay reasonable 
counsel fees and costs incurred by the holder in connection 
therewith, waiving any benefit, exemptions or privileges 
under any law now or hereafter to be in force. 

MICHAEL RINALDI 
Address 1342 New York Ave 


No. 43831 
17 (Endorsed) 

JERRY MAIATICO 

B — F. 3454 93 

9-6-32 65 — 3389 93 

11-4-35 25.19 3364.74 

dividend of .00743% 
on Bankruptcy #3185 


Memorandum 

JUNE 10, 1936 

Undertaking of M. Rinaldi for $100.00 on appeal ap¬ 
proved and filed. 


Assignments of Error 
Filed July 30,1936 

*•***•**# 

Now comes the plaintiff and files the following assign¬ 
ments of error on the appeal to the United States Court of 
Appeals for the District of Columbia, in this case: 
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1. The Court erred in dismissing the bill of complaint 
and in refusing to grant the relief prayed for thereinJ 

2. The Court erred in holding that the note was giv^n for 
the accommodation of Maiatico and in failing to hold that 
plaintiff was also an accommodation maker for the Bank. 

3. The Court erred in holding that, by giving said note, 
plaintiff “held himself out as a debtor and is estopped as 
against the receiver representing creditors to deny his lia¬ 
bility. ’’ 

4. The Court erred in granting the relief prayed fjor in 
the cross-complaint and in entering a decree against the 
plaintiff for the amount of the note and attorney’s fees. 

5. The Court, sitting as a Court in equity, erred 
18 in holding, over plaintiff’s objection and over plain¬ 
tiff’s contention that defendant’s remedy was at law, 
that it had the right and jurisdiction to enter a decree 
against the plaintiff on a money demand. 

6. The Court, sitting as an equity Court, erred id pro¬ 
ceeding to give defendant relief on a money demand and 
thereby denying the plaintiff the right to a trial by jprv. 

CARL A MARSHALL 


Memorandum 
SEPTEMBER 28, 1936 

Order of United States Court of Appeals for the District 
of Columbia extending time to file record to and including 
October 15, 1936, filed. 

—— 

District Court of the United States for the District of 

Columbia. 

Wednesday, October 14, 1936 

The Court resumes its session pursuant to adjournments, 
the Justices sitting in Equity, presiding. 

#•#•*•** 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attor- 
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ney presents to the Court his Statement of Evidence taken 
at the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord- 
in glv done. 

JENNINGS BAILEY, 

Justice. 


19 Designation of Record. 

Filed July 30, 1936 

Now comes the plaintiff and designates the parts of the 
record which he desires to have included in the transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, to-wit: 

1. Bill of complaint; 

2. Answer and cross-complaint of the defendant Bank 
Receiver; 

3. Final Decree; 

4. Memorandum—appeal of plaintiff noted in open 
Court; 

5. Cost bond on appeal; 

6. Assignments of error; 

7. This designation. 

CARL A MARSHALL 
1 Attorney for plaintiff. 


Designation of Record on Behalf of Appellee 
Filed August 6, 1936 

Now comes Frederick J. Young, Receiver, appellee in the 
above entitled cause, and designates parts of the record to 
be included in the transcript in addition to those designated 
by appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised 
on appeal, namely: 

1. Written opinion of Jennings Bailey, Justice, reading 
as follows: 
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20 “I find that the note in suit was given for th|e ac¬ 
commodation of Maiatico. See: Neal v. Wilsoi}, 213 
Mass. 336. j 

“ Rinaldi by giving this note held himself out as a debtor 
and is estopped as against the Receiver representing credi¬ 
tors to deny his liability. Vallely v. Devaney, 49 N. D. 1107. 

“The bill should be dismissed with costs.’’ 

2. Written opinion of Jennings Bailey, Justice, reading 
as follows: 


“The plaintiff raised no objection to the jurisdiction of 
the Equity Court to entertain the cross claim of the defen¬ 
dant until after the hearing of the case. I think tha^; the 
question of jurisdiction was waived and the defendant is 
entitled to a decree against the plaintiff for the amounf; due 
on the note with costs.” 

SANDERS, CHILDS, BOBB & WESCOTT 
By EDWARD F. HOWREY 

Attorneys for Frederick J. 

Young, Received 


Copy of the above “Designation of Record on Behalf of 
Appellee 9 9 received this 5th day of August, 1936. 

CARL A MARSHALL 

Attorney for Plaintifjf 
Michael Rincddi 


21 District Court of the United States for the District 

of Columbia. 

United States of America, 

District of Columbia , ss: 


I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereb>j cer¬ 
tify the foregoing pages, numbered from 1 to 20, bot|h in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. $6169 


in Equity, wherein Michael Rinaldi is Plaintiff and J. T. 
Dinger, Receiver of the International Exchange Bank et al, 
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are Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 15th day of October, 1936. 

1 CHARLES E STEWART, 

Clerk. 

By CHAS B COFLIN, 

(Seal) Asst Clerk 

22 District Court of the United States for the District 

of Columbia 

United States Court of Appeals for the District of Colum¬ 
bia Filed Oct 15 1936 Moncure Burke, Clerk 

Equity No. 56,169 
Michael Rinaldi, Plaintiff , 

— vs — 

Frederick J. Young, Receiver of the International 
Exchange Bank, et al, Defendants. 

Proposed Statement of Evidence on Behalf of Plaintiff 

BE IT REMEMBERED that the above-entitled cause 
duly came on for hearing before the Honorable Jennings 
Bailey, Justice of the Supreme Court of the District of 
Columbia, on the 19th day of March, 1936, Carl A. Marshall, 
Esq. appearing for the plaintiff, and Messrs. Edward F. 
Howrey and Thomas S. Markey appearing for the defen¬ 
dant Frederick J. Young, Receiver; and thereupon, to sus¬ 
tain the issues upon his part joined, plaintiff introduced 
into evidence the final decree in equity cause number 51,834, 
being the case of Robert Wolfe, Albert Shapiro and Good¬ 
man Haves, vs Jerry Maiatico and International Exchange 
Bank, and which reads as follows: 

“Final Decree Dismissing Bill 

“This cause came on to be heard at this term of Court, 
and having been assigned for trial this 28th day of October, 
1932, and plaintiffs being unwilling to proceed further with 
the case, it is, by the Court, this 28th day of October, 1932 
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ORDERED, that said bill of complaint be, and the ^ame 
hereby is, dismissed, with costs. 

By the Court: 
PEYTON GORDON 

Justice.” 

Thereupon, plaintiff testified in his own behajlf in 

23 substance as follows: 

That he had been a depositor in the International 
Exchange Bank for about four or five years, and knew the 
officers and directors of that Bank, including Mr. Maiatico 
who was a director of that Bank; he knew Mr. Kaufnkann, 
the president of the Bank; he identified his signature tp the 
note (copy of which is annexed to the cross-bill filed ii} this 
case) and related the circumstances surrounding the feign¬ 
ing of said note as follows: that, on the day the note was 
signed, he happened to be in the Bank that moaning 
wdiere he used to go often to make deposits and Mr. ^laia- 
tico called him into the room where Mr. Kaufmann was 
and Mr. Kaufmann asked him if he would mind sign¬ 
ing* a note, and witness asked Kaufmann, 4 ‘what for?” 
Thereupon, Kaufmann explained to him it was some kind 
of a note between the Bank, Maiatico, and someone 
else, and that they wanted to get a suit terminated and 
wanted this note to be signed: they would get nothing 
for it, and when the suit was over the note would go right 
back to them and I would be out of it. It was just a m atter 
of a few weeks and the things would be over. And I asked 
him if it would interfere with my credit, or cost me any¬ 
thing, and he said no, nothing at all. He said, “You know, 
I am president of the bank and I would not do anything 
that would hurt your credit, or anything like that.” So he 
signed the paper (the aforesaid note) but not any other 
papers, excepting that Maiatico gave him money to bring 
the note up to date and he gave a check for the transfer of 
this money to be paid on the note, all of which was done in 
the presence of Mr. Kaufmann; that plaintiff never .made 
any payments on the note and never received any notice or 
anything about the note, and the first time he learned that 
this note was still outstanding was after the Bank 

24 was closed; that he received no benefit whatsoever 
for signing the note; that, when he signed the: note, 
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he understood that Maiatico gave him money to bring tbe 
note up to date and he gave a check for the transfer of this 
money to be paid on the note (all of which was done in the 
presence of Mr. Kaufman), and that he understood that 
Maiatico would ^ign on the back of (meaning endorse) the 
note; that he never got anything for signing the note, and 
“it was understood at that time that it would not cost me 
anything and I would not make anything. I never got any¬ 
thing for it.” “Q. Do you know the amount of the check 
which vou sav vou signed? A. I don’t remember the exact 
amount, no. Q. Could you state whether or not it was the 
same amount as the amount of cash you received at that 
time? A. Whatever they gave me I made a check for it.” 

On cross-examination, witness stated that he had known 
Maiatico for many years, twenty-five or thirty years, or 
mavbe longer, that he knew him from the old countrv; that 
Maiatico was vice-president, but not active in the business, 
of the Grand Central Valet Service while witness was the 
treasurer and ihanager thereof; that the conversation in 
the Bank took place the same date the note was signed. “Q. 
You were told at that time, were you not, that it was for 
the benefit of Mr. Maiatico. A. And the bank. Q. That 
Maiatico was to receive his indebtedness—his indebtedness 
was to be temporarily cancelled by your giving this note? 
A. The way I understood the note, it was to help the bank 
and Maiatico both. Q. But you understood, did you not, 
that when the bank got this note, that they were going to 
cancel the indebtedness of Maiatico for awhile? A. No, I 
didn’t understand anything like that. Q. What did you sign 
it for. A. They said the suit was over—when the suit 
was over, the note would come back again, and I had 
nothing to do with it anymore. Q. What was the tem¬ 
porary purpose of it? What was the bank going to do 
with your note during that time? A. That was be- 
25 tween them, just to save the note from the suit; 

that is all I understood then.” WTien asked whether 
he had frequently been on notes before with Maiatico, 
he stated he did not know and did not recall, maybe he 
had and maybe he hadn’t, he remembered one time, but 
did not remember how many times. He stated that Maia¬ 
tico called him into Kaufmann’s office and Maiatico told 
Kaufmann that he (Rinaldi) would sign the note, then Kauf- 
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mann told him what it was about. “Q. What did Mr. Ktauf- 
mann say he was going to do with the note? A. Just ihold 
it there until the suit was over, and it would be transferred 
again from my name. Q. What was the suit about? A. 
That I don’t know. It was some sort of suit betweei^ the 
bank and somebody else. Q. You knew that Maiatico \|as a 
party to it, did you not? A. He was in it, yes, withjthat 
bank and Kaufmann, with them. Q. Why did you sigh the 
note? A. Well, he asked me to do it as a favor to the ^ank 
and it would not cost me nothing. Q. Did he say it was a 
favor to Mr. Maiatico? A. The bank and Mr. Maiatico, both. 
Q. How soon after you signed this note in the bank did the 
bank close, if you know? A. How soon the bank notified 
me? Q. No, you signed this note on June 27, 1932, and the 
bank closed on the following July 14, did it not? A. Some¬ 
where around there. After the bank closed a few months, 
and I believe when they told me the note was not paid.” 
Witness identified his signature on check dated June 27, 
1932, payable to the bank in the amount of $3,454.93 and 
said that this was not the check he spoke about on direct 
examination, that the latter was in small amount for inter¬ 
est or something—some settlement made for some expanses 
on the note, it had nothing to do with the principal anjiount 
of the note. 

Q. At the time you signed this note, will you state whether 
or not this Haislip note was placed before you for inspec¬ 
tion? A. No, sir. 

Q. Do you know whether or not the payments had 
26 been made up to date at the time you signed this note ? 

A. No, I didn’t know anything about the note, at all. 

Q. Did you know what property it was secured on ? A. I 
didn’t even know that. 

On recross examination he was asked: 

Q. You were not told anything about this collateral, 1 were 
you? A. Collateral? No, they just told me the note was 
something to do—all I had to do was sign it for a few Greeks. 

Q. They just asked you to sign the note ? A. As a favor 
to the bank and Maiatico. 

Whereupon, to further sustain the issues on his part 
joined, plaintiff called Jerry Maiatico who testified, in sub¬ 
stance that in 1932 he was a director of the International 
Exchange Bank, and had been so from about the yeai| 1928. 
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Q. I direct your attention to June 27, 1932, Mr. Maiatico, 
and I will ask you to state what, if anything, transpired be¬ 
tween you and the bank and Mr. Rinaldi, the plaintiff, in 
connection with signing of the note. A. Well, I don’t know 
what to say about that. I know there was some note over 
there which the bank foreclosed and there was some dis¬ 
pute with the men, and they were named Shapiro and Wolf 
—I don’t recall the names of those fellows. It was a case 
in which they have a suit, or attached the bank, and on that 
basis, the bank was— 

Q. May I ask you if this has reference to the note which 
you had up as collateral security for a loan? A. Yes, that is 
the note I am talking about. It was collateral, I think, for 
$3400 or $3500—1 don’t remember what it was—and the 
bank foreclosed on the note and the bank bought in the note, 
Mr. Kaufmann bought it himself. I don’t recall what it was, 
anyway. Then thev called me in later, and Mr. Kaufmann 
got to talking about what he was going to do with that 
27 note. He bought that note in, himself. I know he got 
it in the office at the same time Mr. Rinaldi came in the 
bank, and it was just a matter of a suit pending—.” That 
this suit had been filed by Wolfe, Shapiro and Haves, and 
that Kaufmann and witness had decided to get a straw 
man to work it out, and witness (Maiatico) said, “and I 
got Mr. Rinaldi to do it for me”; that Rinaldi at no time 
made any payments to the Bank on the note which he had 
signed. 

“Q. And what understanding did you have—you and the 
bank have with Mr. Rinaldi with respect to the payment of 
the note? A. Well, it was just a matter of time that this 
other suit was to be disposed of, and I would get it back 
just like we started before. 

Q. State whether or not there was any understanding 
between you, Mr. Rinaldi, and the Bank, with respect to tak¬ 
ing this note up? A. Yes; supposed to take it up after the 
other suit was disposed of. 

The Court. Say that over again. 

The Witness. Your Honor, it was understood, when the 
other suit was pending—as soon as it was finished—what¬ 
ever you call it—disposed of, which was this Wolf, Shapiro 
and Haas—then I was to get it back, the same as we were 
before. I was to take that note to mvself again. ’ ’ 
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That the $3454 check which plaintiff gave to the Banlj; was 
a matter of bookkeeping in the Bank; that the Bank!gave 
credit to Rinaldi for $3454,—in other words, the Bankigave 
Rinaldi credit for this amount of money and he gave them 
a check for it, and witness thinks that this represents the 
amount then owing by him for which the Haislip note acted 
as security; that the Haislip note was around $3600 and 
$3800;—he does not recall just how much. 

“Q. At the time Mr. Rinaldi signed this note, was 

28 there anv exchange of monev over the table between 

V O V 

vou or the bank or Mr. Rinaldi ? 

* 

Witness answered that he gave Rinaldi the little expenses 
(does not remember how much it was, but it was very }ittle) 
which the Bank w^as put to for expenses of the trustees’ 
sale or whatever it was; that it -was the understanding be¬ 
tween witness, Rinaldi and the Bank that he was to! give 
a note in place of the Rinaldi note after the other case was 
disposed of. 

On cross-examination, the following took place: 

“Q. You say that the Rinaldi note was given to the bank 
to cancel your note of the same amount, and you were later 
going to take it up and substitute your note again in the 
place of Rinaldi’s? A. Well, I don’t know. 

Q. Why didn’t you do that? A. Well, I don’t know if 
my note was cancelled. I never got back the note, miyself. 

Q. You just got through saying you were going to take 
it up again. A. No, I said it was to pay the money— j 

Q. The same amount of money? Why didn’t y^)u do 
that? A. What do you mean? 

Q. Why didn’t you pay—give your note, to pay the bank, 
so that Rinaldi’s obligation would be cancelled? A. Well, 
I just tell you what it was for; there was a case pending in 
court and— 

Q. Don’t you think, and didn’t you just state, that after 
that was settled, you were going to give your note b^ck to 
the bank and pay the bank, so Rinald’s note would be | given 
back again? A. That is the idea. 

Q. Why didn’t you do that? A. We never got that far 
with it. | 

Q. Are you an adjudged bankrupt, Mr. Maiatico? 

29 A. What? 

Q. Are you a bankrupt right now? A. Yes, pir. 
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Q. When were you adjudged a bankrupt? A. A few 
months ago; I can’t remember. 

Bv the Court: 

* 

Q. Is this claim among your liabilities; did you schedule 
this claim? A. I guess I did, your Honor. 

Bv Mr. Howrey: 

Q. You have been on notes before with Mr. Rinaldi, have 

vou not? A. Yes, sir. 

• * 

Q. Xow, you testified that Mr. Kaufmann, the president 
of the bank, suggested that vou get a straw and vou went 
out and got Mr. Rinaldi? A. He didn’t say particularly 
Rinaldi, he said anybody. 

Q. And you got Mr. Rinaldi? A. That is right. 

Q. And signed this note? A. That is right. 

0. And you knew at that time when Mr. Rinaldi signed 
the note that his note was to take the place of this amount 
of indebtedness which you owed the bank, for a temporary 
period? A. A temporary period, that is right. 

On redirect examination, witness testified that the rea¬ 
son the note which Rinaldi signed was made a demand note 
was that, as soon as the Wolfe-Shapiro-Haves case was dis¬ 
posed of, witness was to take everything over himself again. 

Q. What understanding, if any, did you have with the 
bank regarding the return of the note which you then handed 
the bank? A. Well, it was the conversation between 
30 me, and Kaufmann and a straw man, like I said be¬ 
fore, getting a straw man at the time when the case 
would be through in the court. 

That witness never received back from the Bank the old 
note. 

Thereupon plaintiff rested. 

Defendant's Case 

Thereupon, to sustain the issues on its part joined, de¬ 
fendant called Frederick J. Young, who testified in sub¬ 
stance as follows: that he was appointed by the Comptroller 
of the Currency of the Treasury Department, the Receiver 
of the International Exchange Bank, and its duties are to 
liquidate the assets of the Bank for the benefit of the de- 
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positors and creditors; and that the assets, books ahd rec¬ 
ords of the insolvent bank are in his custody; and there- 
upon defendant introduced into evidence the original note 
(copy of which is annexed to the cross-bill) signed by the 
plaintiff dated June 27, 1932, in the amount of $3454.93, 
with a balance due thereon of $3364.74 and that thej latter 
amount is the amount due on said note according to the 
Bank’s records, and that no further sums are x>aid dn that 
note, and after the witness stated that he knows Nothing 
himself about the transaction, except so far as appears on 
the records of the bank, it was stipulated by counsel tjiat all 
of the records produced by him are the official recqrds of 
the International Exchange Bank. Whereupon, defendant 
Bank produced as a witness in its behalf one Frank J. 
Kauffmann who testified in substance as follows: that he is 
at present supervising auditor of the Home Owner ’4 Loan 
Corporation in the New York Regional office, whicli posi¬ 
tion he has held for a little over two years; prior tjhereto 
he was accountant for the American Red Cross, anp prior 
thereto, and on June 27,1932 was president of the Interna¬ 
tional Exchange Bank and continued to be so until the Bank 
was closed; that he was president of the Bank at the time 
of the transactions testified to; witness identified ancj there 
was introduced in evidence various records pf the 
31 bank covering the transactions in question, i Such 
records show that on June 27, 1932, Michael Rinaldi 
executed his promissory note whereby he promised to pay 
to the order of the International Exchange Bank on demand 
the sum of $3,454.93, together with interest at the rate of 6 
per centum per annum and to pay reasonable counsel fees 

and costs incurred bv the holder in connection therewith; 

* 

that Maiatico endorsed the said note and the same was 
thereafter delivered to the International Exchange ^Bank; 
that upon delivery thereof, Rinaldi’s account in the bank 
was credited with the proceeds; on the same date, tjo wit, 
June 27, 1932, Rinaldi drew a check in a like amount pay¬ 
able to the bank, which vras accepted by it in payment of a 
note of Maiatico then held by the bank. 

Witness recalls the circumstances surrounding the de¬ 
livery of the Rinaldi note to the bank. Conversations were 
held that day at which Mr. Rinaldi and Mr. Maiaticd were 
present. The purpose of the delivery of the note to the 
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bank bv Mr. Kinaldi was to pav aft an indebtedness of like 
amount owed by Mr. Maiatico. The books show that the 
note of P. L. and Grace I. Haislitt was collateral on the 
Rinaldi note. “The court: Q. If Mr. Rinaldi were, in fact, 
an accommodation maker for the benefit of the bank, would 
not the procedure, so far as the bookkeeping was concerned, 
be the same! A. Well, I personally don’t see how it could 
be for the benefit of the bank. Q. I am not speaking of that, 
I don’t say it was, but if it had been, would not the pro¬ 
cedure, so far as the bookkeeping is concerned, have been 

the same! A. Let me understand vour Honor. If it were 

* 

for the bank, the bank must have had the obligation there. 
This did not clear up the obligation of the bank. Q. I do 
not think you are answering my question. My question is 
purely hypothetical. If this had been an accommodation to 
the bank, would the method of handling it have been the 
same! A. Yes. I understand now.” 

By Mr. Howrey: “Q. Mr. Kaufmann, what did 
32 you say to Mr. Rinaldi at the time of those conversa¬ 
tions in the bank on June 27, 1932! A. Well, that 
Mr. Maiatico had with us a note and it was secured by 
certain collateral, and on that collateral there was some 
litigation pending, and in order to clear the collateral, we 
were having the note put in a different form; and at the 
suggestion of Mr. Maiatico, he was to become the new maker 
of the note. That note would bear the same collateral; and 
then Mr. Maiatico would endorse the note. Q. Did you say 
to him anything about for whose benefit the note was being 
given! A. I han’t recall that I made such a statement, ex¬ 
cept in saying that it was clearing the note of Maiatico. 

Q. By “clearing” you mean paying! A. By “clearing” 
I mean paying off, putting the similar asset in a different 
form; that is, in effect, it removed the name of Maiatico as 
the maker to Rinaldi as the maker, with Maiatico endors¬ 
ing and still liable. 

Q. Was it your understanding, at that time, that Maiatico 
was going to take it up again! A. Oh, yes. It was the un¬ 
derstanding that, as soon as the ease which was mentioned 
here, Wolf, Shapiro and Haves, had been settled, that Maia¬ 
tico would be again substituted; in other words, we would 
put the note back in its original form with Jerry Maiatico 
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as the maker, calling for the same collateral, and leating 
Mr. Rinaldi out of the picture. 

Q. Did the bank receive any benefit from this transaction, 
other than the payment of the Maiatico indebtedness? A. 
No. 

On cross examination witness testified that the only rea¬ 
son the Rinaldi note dated June 27, 1932 was made a, de¬ 
mand note was because most of the collateral loans Were 
demand loans; there was no particular reason for 
33 making the Rinaldi note a demand note, only that 
most collateral loans were demand loans. In re¬ 
sponse to a question by counsel, witness said that the Maia¬ 
tico note was a demand note; that the Maiatico note was 
credited with the proceeds of the Rinaldi note; that he does 
not know what happened to the old Maiatico note, o'her 
than that it went to the note teller and that he does not 
know what happened after that. 

On redirect examination the witness stated that the rec¬ 
ords of the Bank show that Rinaldi checks were usecl to 
pay off the Maiatico note. 

44 Q. Do you know why the arrangement to reinstate Mr. 
Maiatico was not carried out? A. Yes, because in less Ijhan 
three weeks after that date, June 27th the Bank was closed 
by the Comptroller of the Currency.’’ After taking the 
case under advisement, the court rendered the follovdng 
opinion: 

“I find that the note in suit was given for the accommoda¬ 
tion of Maiatico. See Neal v. Wilson, 213 Mass. 336.” J 

4 4 Rinaldi by giving this note held himself out as a debtor 
and is estopped as against the Receiver representing credi¬ 
tors to deny his liability. Vallely v. Devaney, 49 Nj D. 
1107.” j 

4 4 The bill should be dismissed with costs. ’ ’ 


Thereupon, the defendant bank receiver asked the c^urt 


to enter a decree in his favor against the plaintiff on the 
note under the cross complaint. At no time during the 
course of the proceeding did plaintiff object to the counter¬ 
claim upon the ground that it was legal in nature or upon 
any other ground. Plaintiff did not, at any time, indipate 


a desire to have the counter-claim transferred to the 


jlaw 
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side for jury trial. After taking this feature of the case 
under advisement, the Court rendered the following 
34 opinion: 

“The plaintiff raised no objection to the juris¬ 
diction of the equity court to entertain the cross claim of 
the defendant until after the hearing of the case. I think 
that the question of jurisdiction w’as waived and the defen¬ 
dant is entitled to a decree against the plaintiff for the 
amount due on the note with costs.’ ’ 

And the Court certifies that the foregoing comprises the 
substance of all the testimony in the case necessary to ex¬ 
plain the issues and questions involved and the relations of 
the parties thereto, and all of the proceedings in the trial of 
said issues, and that each and all of the exceptions so stated 
in'the foregoing statement of evidence vrere duly noted and 
allowed by the Court and entered upon its minutes at the 
time the same v’ere severally noted and taken; and the 
plaintiff then and there prayed the Court and entered upon 
its minutes at the time the same were severally noted and 
taken; and the plaintiff then and there prayed the Court to 
sign this statement of evidence and the same is accordingly 
done and made a part of the record in this case, now for 
then, this 14th day of October, 1936, the plaintiff and de¬ 
fendant being in Court by counsel. 

1 JENNINGS BAILEY 

Justice. 


Endorsed on cover: No. 6862. Michael Rinaldi, Appel¬ 
lant, vs. Young. United States Court of Appeals for the 
District of Columbia. Filed Oct 15 1936 

MONCURE BURKE 

Cleric 
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after designated plaintiff) relief by dismissing his bill 
of complaint which sought to enjoin appellee (defend¬ 
ant) from collecting, and also seeking the cancellation of 
a promissory note in the amount of $3,454.93 made by 
him on June 27, 1932, to the order of the International 
Exchange Bank (fi., 12-14), the note being on the usual 
form prescribed for promissory notes pledging collat¬ 
eral. 


TRIAL IN LOWER COURT. 

The bill alleged, and it was not denied in the an¬ 
swer, that on September 3,1930, one Jerry Maiatico (who 
was also named as a defendant in the case below) was 
indebted to said Bank in an amount over $3,500; that 
said indebtedness was evidenced by his (Maiatico ’s) 
promissory note, with which promissory note he had pre¬ 
viously deposited as security certain collateral, including 
a second deed of trust note made bv P. L. and Grace 
L. Haislip, dated August 10, 1927, and secured by Lot 
61 in Square 4201 (R., 2). (It might be mentioned that 
this same Haislip note acted as collateral to the subse¬ 
quent note of plaintiff to the Bank. (R., 12-14.) That, 
on September 3, 1930, while said collateral was so held 
by said bank as security for said Maiatico’s indebtedness 
to it, certain parties—Robert Wolf, Albert Shapiro— 
filed a suit in the Supreme Court of the District of Co¬ 
lumbia against said bank and said Maiatico, in which 
said suit said Wolfe, Shapiro, and Haves claimed owner¬ 
ship in and to said two notes above described and prayed 
that the same be returned to them. That, between the 
time of the filing of said suit (on September 3, 1930,) 
and the time said equity suit was about to be reached for 
trial (June, 1932,) the said Bank had allowed the Phil¬ 
ips ’ note to become hopelessly in arrears and overdue, 
several years of taxes had accumulated on the property, 
and the first trust interest was overdue and the holders of 
the first trust were about to foreclose, and said property 
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had been allowed to become and remain out of repair, 
and said Bank refused to foreclose under said note and 
claimed that said note had lost all value, but tjiat the 
Bank was very desirous of defeating the claims of said 
Wolfe, Shapiro, and Haves in and to the Haislip note, 

and said defendant Maiatico informed said Bank that the 

1 

claims of said Wolfe, Shapiro, and Haves were Without 
merit, but that, to straighten the matter out, he re¬ 
quested said Bank to sell at public auction the collateral 
(said Haislip and Philips’ notes), after previous notice 
to said Wolfe, Shapiro, and Haves to force theni to put 
up a bond if they sought to enjoin the sale, and thus 
afford defendants some protection, and that he, said 
Maiatico, would arrange to have some one purchase 
said notes and would immediately return said lHaislip 
note to said Bank to hold as collateral for his indebted¬ 
ness ; that the said Bank accepted this arrangement, and 
publicly advertised said collateral, gave notice thereof 
to said claimants Wolfe, Shapiro, and Haves, but that, 
through inadvertence defendant Maiatico w^as misin¬ 
formed as to the date of said sale, and thereupon one 
Kaufman, an officer of said Bank, purchased said notes 
at public auction, paying $100.00 therefor, dependant 
Maiatico paying the cost of said sale; but that, after con¬ 
sidering this purchase, and the fact that said purchaser 

being an officer of the Bank, it was then decided that the 

! 

title to said notes (the particular note in mind b^ing the 
Haislip note) was not yet clear, and it was agifeed be¬ 
tween said Maiatico and said Bank that said Maiatico 
should arrange to have someone purchase said notes 
from said Kaufman for a nominal consideration Ion con¬ 
dition that said straw purchaser would leave 4dth the 
Bank the Haislip note, to act as security for Maiatico’s 
original note, the purpose at all times being to j protect 
the interests of the Bank and to render said collateral, 
to-wit, the Haislip note, free from any claim as against 
said Bank; said Wolfe, Shapiro, and Haves having, by 
their suit attempted to tie up said collateral without 
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moving for a preliminary injunction and tlius said Bank 
did not have any protection in the form of a bond. That 
all of the foregoing was unknown to plaintiff until some 
time after the happening of the events set forth in the 
next sentence. That on or about the 27th day of June, 
1932, and at a time while plaintiff was a depositor in said 
Bank and had confidence in its officers and relied upon 
their advice and guidance, plaintiff was requested to visit 
said Bank, and said Maiatico, who for some time, had 
been and, so far as plaintiff knew, still was, a director of 
said Bank, informed plaintiff that said visit was merely 
for the purpose of purchasing several notes for said 
Maiatico; that at said conference at said Bank, the Presi¬ 
dent informed plaintiff that Maiatico had some second 
trust notes up as collateral for his loan,—the Haislip note 
which, he stated, was well secured and sufficient to take 
care of Maiatico’s 1 indebtedness, and the Philips 7 note 
which was no good ; that at an auction sale of the notes 
Maiatico, for some reason or another did not appear, and 
he, the President, bought the notes in his own name for 
$100.00 but that it had since been thought advisable to 
have someone other formally purchase said notes for a 
nominal consideration and then leave the Haislip note at 
the bank as security for Maiatico’s note, and then, with¬ 
out showing plaintiff the note he was so directed to pur¬ 
chase as a straw, and without showing plaintiff how it 
was being kept up or paid and without plaintiff ever see¬ 
ing the property on which it was secured, while plaintiff 
as a depositor in said Bank, was so confiding in said 
Bank and its officers, said President informed plaintiff 
that said Haislip note was worth more than the indebted¬ 
ness owing by Maiatico, requested plaintiff to sign a 
note which would give the Bank the right to hold said 
Haislip note as collateral, (said note being for the 
amount of said Maiatico *s indebtedness less the nomi¬ 
nal purchase price of the deeds of trust notes, which was 
paid by Maiatico) and informed and assured plaintiff, 
and upon which information and assurance plaintiff re- 


lied, that this was merely a temporary arrangement, 
and that within a short time after the termination of 
some litigation (which plaintiff but recently learned was 
the Wolfe, Shapiro & Haves suit) this note winch he 
would sign would be cancelled and Maiatico would again 
be substituted as maker and there would be no liability 
upon plaintiff’s part; that Maiatico, who was responsi¬ 
ble, would endorse the note and that plaintiff would never 
be called upon to pay the same or ever receive a notice 
or demand of whatsoever kind or description, and that 
the Bank would not consider it a liability on his part, 
and would never affect his credit with or his ability to 
obtain credit or discounts from the Bank, and ujoon all 
of which assurances and representations, and so con¬ 
fiding in said Bank, plaintiff relied and signed said note 
which is dated on or about June 27, 1932, in amount of 
$3,454.93. That plaintiff neither borrowed from said 
Bank said sum represented by said note nor received 
the consideration expressed therein, nor any other con¬ 
sideration, and that the same is wholly withoj.it con¬ 
sideration, and that at no time did he receive dny de¬ 
mands or notices from said Bank to pay the same.” 

None of these facts were denied bv the defendant in 

* 

its answer, excepting the last sentence thereof. The 
bill then alleged the dismissal of this other sujt. 

The answer of the defendant Bank Receiver! (R., 8) 
then made a claim, in the nature of a set-off or counter¬ 
claim, against the plaintiff on said note. At the conclu¬ 
sion of the case, and after the parties had submitted 
memoranda of authorities, the court filed an opinion 
(R., 11) denying relief to plaintiff on two grounds: 
(1st) that plaintiff was an accommodation maker for 
Maiatico; and (2d) that plaintiff was estoppedjagainst 
the Bank Receiver to deny his liability. Thereupon,, the 
defendant requested the entry of a decree against the 
plaintiff for the amount of said note, etc., and again 
memoranda of authorities were submitted on th^,t point, 
after which the lower court filed another memory adum 
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opinion (R., 11) Sustaining its jurisdiction to enter 
affirmative relief against the plaintiff. Inasmuch as the 
answer to the cross-complaint was inadvertently omitted 
from the designation of record, and this answer had 
questioned defendant’s right to effective relief in this 
equity action, we appreciate that our position on that 
particular point may be difficult to maintain, so we will 
not press assignments of error numbered 4, 5, and 6. 

ASSIGNMENTS OF ERROR. 

Now comes the plaintiff and files the following as¬ 
signments of error on the appeal to the United States 
Court of Appeals for the District of Columbia, in this 
case: 

1. The Court erred in dismissing the bill of com¬ 
plaint and in refusing to grant the relief prayed for 
therein. 

2. The Court erred in holding that the note was 
given for the acconmiodation of Maiatico and in fail¬ 
ing to hold that plaintiff was also an accommodation 
maker for the Bank. 

3. The Court erred in holding that, by giving said 
note, plaintiff “held himself out as a debtor and is es¬ 
topped as against the receiver representing creditors to 
denv his liabilitv”. 

4. The Court erred in granting the relief prayed for 
in the cross-complaint and in entering a decree against 
the plaintiff for the amount of the note and attorney’s 
fees. 


5. The Court, sitting as a Court in equity, erred in 
holding, over plaintiff’s objection and over plaintiff’s 
contention that defendant’s remedy was at law, that it 


had the right and jurisdiction to enter a decree 
the plaintiff on a money demand. 


jagainst 


6. The Court, sitting as an equity Court, erred in 
proceeding to give defendant relief on a money Remand 
and thereby denying the plaintiff the right to a trial by 
jury. 

ARGUMENT. 

We will first take up assignments of error numbered 
1 and 2, and discuss the facts and law pertaining thereto. 
Plaintiff had been a depositor of the bank for about four 
or five years; while at the bank attending to other busi¬ 
ness, the president of the bank (Kauffman) asked him 
if he would mind signing a note, explaining “to him it 
was some kind of a note between the bank, Maiatico, 
and someone else, and that they wanted to get a suit 
terminated and wanted this note to be signed * j* * and 
when the suit was over the note would go right!back to 
them and I would be out of it. It was just a matter of 
a few weeks and the things would be over. And|I asked 
him if it would interfere with my credit or cost fne any¬ 
thing, and he said no, nothing at all. He said, 4 Ydu know, 
I am president of the bank and I would not do anything 
that would hurt your credit, or anything like that r . ’’ The 
substance of this other (Wolf, Shapiro and Haves) suit 
referred to by the plaintiff in the above testimony was 
fully set forth by him in his bill of complaint, and which 
was not denied by the defendant in its answer,! so that 
the allegations of the bill in that respect are admitted. 
Plaintiff introduced into evidence the final decree in this 
other case, which dismissed that suit (R., 18). Plaintiff 
testified that he never made any payments on i;he note 
and never received any notice or anything about the note. 
On cross-examination (R., 21), he testified that Kjauffman 
told him that they would “just hold it there until! the suit 
was over, and it would be transferred again from my 
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name * * * it was some sort of a suit between the bank 
and somebody else ’ He was also asked this question on 
cross-examination: “Why did you sign the note? A. 
Well, he” (meaning Kauffman) “asked me to do it as 
a favor to the bank and it would cost me nothing”. That 
at the time he signed the note, the Haislip note (which 
was the note which had accompanied the original 
Maiatio note and now again accompanied the Rinaldi 
note) was not placed before him for inspection; that 
he did not know whether or not the payments had been 
made up to date at the time he signed the note and did 
not know anything about the note (Haislip note) at all; 
and did not even know on what property the Haislip 
note was secured on (R., 21), and this testimony was not 
denied. 

Plaintiff’s testimony was entirely borne out by the 
testimony of witness Jerry Maiatico (R., 21-4), who tes¬ 
tified he was a director of the bank in 1932, at which 
time, as security for a loan he owed the bank in the 
amount of about $3,400 or $3,500, he had up with the 
bank a collateral note which the bank had foreclosed 
on, and the bank (Mr. Kauffman himself) bought in the 
collateral note; and that Wolf, Shapiro and Haves had 
filed a suit or attached the bank, and that Mr. Kauff¬ 
man talked about what he was going to do with the note, 
—“and it was just a matter of a suit pending—” (R.. 

22); and that Kauffman and witness had decided to 
get a straw man to work it out. 

“Q. And what understanding did you have— 
you and the bank have with Mr. Rinaldi with respect 
to the payment of the note? A. Well, it was just a 
matter of time that this other suit was to be dis¬ 
posed of, and I would get it back just like we 
started before. 

0. State whether or not there was any under¬ 
standing between you, Mr. Rinaldi, and the Bank, 
with respect to taking this note up? A. Yes; sup¬ 
posed to take it up after the other suit vras disposed 
of. 
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The Court: Say that over again. 

The Witness: Your Honor, it was understood, 
when the other suit was pending—as soon ^s it was 
finished—whatever you call it—disposed j)f, which 
was this Wolf, Shapiro and Haas—then 
get it back, the same as we were before, 
take that note to myself again.” (R., 22 


I was to 
I was to 
[) 


And again on page 23 of the Record: 


“Q. Don’t you think, and didn’t you .just state, 
that after that was settled you were goinjg to give 
your note back to the bank and pay tli^ bank, so 
Rinaldi’s note would be given back again?; A. That 
is the idea. 

Q. Why didn’t you do that? A. We never got 
that far with it.” ! 


The testimony of the defendant bank does not vary 
these facts materially, but, in fact, corroborates it. 


bank rou- 
this same 


Witness Kauffman, after explaining the 
tine involved in the transaction, stated that 
routine would have applied if the Rinaldi not4 had been 
made as an accommodation either to Maiaticd or to the 
bank. (R., 26.) 


“Q. Mr. Kaufmann, what did you say to Mr. 
Rinaldi at the time of those conversations in the 
bank on June 27, 1932? A. Well, that Mr. Maiatico 
had with us a note and it was secured by certain 
collateral, and on that collateral there was some liti¬ 
gation pending, and in order to clear the] collateral, 
we were having the note put in a different form; 
and at the suggestion of Mr. Maiatico, he j was to be¬ 
come the new maker of the note. That note would 
bear the same collateral; and then Mif. Maiatico 
would endorse the note.” (R., 26.) 

“Q. Was it your understanding, at that time, 
that Maiatico was going to take it up again? A. 
Oh, yes. It was the understanding that,jas soon as 
the case which was mentioned here, Wolf, Shapiro 
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and Haves, had been settled, that Maiatico would be 
again substituted; in other words, we would put the 
note back in its original form with Jerry Maiatico 
as the maker, calling for the same collateral, and 
leaving Mr. Rinaldi out of the picture.’’ (R., 26- 

57.) 

Witness stated that the original Maiatico note (which 
had the same collateral) was a demand note, and that 
he does not know what happened to the old Maiatico 
note. 


“Q. Do you know why the arrangement to re¬ 
instate Mr. Maiatico was not carried out? A. Yes, 
because in less than three weeks after that date, June 
27th the bank was closed by the Comptroller of the 
Currencv . 9 7 

w 

The United States Supreme Court case and a num¬ 
ber of the other federal cases which are referred to un¬ 
der our third assignment of error are also authority for 
our contention; and we respectfully call attention thereto. 

Remembering that defendant’s witness did not con¬ 
tradict any of plaintiff’s testimony, but, in fact, he defi- 
nitelv corroborated this testimonv, we then have an un- 
contradicted understanding as contended for by the plain¬ 
tiff. 

Could that understanding be any stronger or more 
effective if it had been reduced to writing? This tes¬ 
timony was not objected to; in fact, the defendant put 
Kauffman on the stand and had him testify with respect 
to this understanding. And if it had been reduced to 
writing, could there have been any contention made that 
plaintiff would be liable under such an agreed under¬ 
standing as testified to by plaintiff (uncontradicted by 
defendant’s witness Kauffman)? Their agreement "was 
not illegal so far as said understanding and agreement 
was concerned, especially as concerned the plaintiff. 

The Circuit Court of Appeals (5th Circuit), Stapyl- 
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ton vs. Teague, etc,, 85 Fed. 407, held that the Receiver 
had no greater rights than the Bank and that it Would be 
the grossest injustice to allow a recovery wheij a note 
had been given to it for its accommodation. We quote 
the decision: 

“ These three cases are alike in the controlling 
facts, and may be disposed of in one opinipn. On 
the undisputed facts in the case, the notes sued on 
were given without consideration and for the accom¬ 
modation and advantage of the First National Bank 
of Ocala. The bank had full notice of this, if it is 
possible to charge a bank with notice to hnd the 
knowledge of its managing officers. The bhnk was 
not an innocent holder, nor even a holder fdr value, 
and to allow a recovery in the interest of the bank 
would be the grossest injustice. The receiver bring¬ 
ing these suits stand in the shoes of the baijk. The 
trial judge directed a verdict for the defendants; 
and, as in no aspect of the case do we think the plain¬ 
tiff can recover, it is wholly unnecessarv to con- 
sider in detail the elaborate assignments of error. 
The judgments of the lower court were right, and 
they are affirmed.’’ 

The above case also supports our Third Assign¬ 
ment of Error. And, vice versa, many of the cakes cited 
in support of our Third Assignment support bur first 
two Assignments. j 

PLAINTIFF DID ACCOMMODATE THE BANK. 

If the plaintiff acted as accommodation maker for 
the Bank, or for the Bank and Maiatico, then there is 
no liability and no liability ever existed. Tobriner vs. 
White, 19 App. D. C. 164, from which we will presently 
quote. Assuming that Maiatico also was accommodated 
(but we fail to see how), there is no question but that 
the Bank was accommodated, and it was the party receiv¬ 
ing the principal accommodation, and for this reason: 
At the time Kauffman (Bank President) inveigled plain- 
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tiff into signing the note upon the various assurances (un¬ 
denied by him), his purpose was to get the Haislip note 
back into the Bank’s books as security for really the 
Maiatico note but in a way so it would appear, for the 
purpose of avoiding the effect of the Wolf-Shapiro- 
Haves suit, that it was received by the Bank through 
a medium other than Maiatico, this being the last step 
of his plan—he having already had the Bank foreclose 
the collateral and purchased it in himself, so it was 
out of the Bank’s books and there remained only his find¬ 
ing some one who Would help the Bank to get this col¬ 
lateral Haislip note to reapper on the Bank’s books un¬ 
der the name of a different pledgor than Maiatico un¬ 
til the suit was over and then Maiatico could again ap¬ 
pear as the pledgor,—which is clearly shown by his tes¬ 
timony alone, if we ignored all the other testimony: 

“It was the understanding that, as soon as the 
case which was mentioned here, Wolf, Shapiro and 
Haves, had been settled, that Maiatico would be 
again substituted; in other words, we would put the 
note back in its original form with Jerry Maiatico as 
the maker, calling for the same collateral, and leav¬ 
ing Mr. Rinaldi out of the picture.” (R., 26-7.) 

Kaufmann was really trying to help the Bank, and 
his action in trying to have the Haislip note to reappear 
in the Bank’s books, no doubt, w’ere for the interests and 
protection of the Bank, its stockholders, and creditors, 
rather than being a deception practiced upon them or to 
injure them. So there should be no question but that 
the Bank was the one accommodated. There is no evi¬ 
dence that Maiatico was being accommodated, and there 
is no evidence which describes how Maiatico was bene¬ 
fited or that the transaction was intended to secure ad¬ 
ditional credit for Maiatico, or to make up any overdraft, 
or to take up his loan because of a demand of the Bank 
Examiner, or for any other reasons; nor is there any evi¬ 
dence whatsoever that the Bank was dissatisfied with 
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Maiatico’s loan; but, on the contrary, the Bank t^ad defi¬ 
nitely agreed that, after this other suit were terminated, 
Maiatico would again be substituted as maker of the 
note. The whole idea was that the Bank had bein sued, 
and whether the Bank’s apprehensions were justified or 
unjustified, it felt that its protection and right j to hold 
on to the Haislip note would be strengthened jby pre¬ 
tending a sale and then re-pledging the collateral in 
the name of a straw. And the unfortunate tiling about 
the whole matter is that plaintiff knew practicality noth¬ 
ing about the matter until it was too late, and, of course 
he did not believe, nor, for that matter, had time to think, 
that the bank would try to prejudice him; and we must 
remember that the Bank parted with no consideration 
and extended no credit. 

But, even if it could be construed that Maiatico also 
received some accommodation, so that both the bank and 
Maiatico were accommodated, even then there Would be 
no liability. A definite case on this point is Tobriner 
vs. White , 19 App. D. C. 164. There, as here, both the 
debtor and creditor were the parties accommodated; and 
a third person was asked to make the notes, because the 
creditor (in order to avoid any possible futur^ compli¬ 
cations if the actual debtor—a syndicate—would make 
the notes) objected to the syndicate making tljie notes, 
and a third person was used for the purpose, jwith the 
understanding 

i 

I 

“ ‘ that the notes were not to take effect a^ promis¬ 
sory notes of the plaintiff, but were given and ac¬ 
cepted as a mere convenience to the said (jrlick and 
said syndicate.’ And the statement further is that 
Glick then and there agreed with the appellee that 
he, Glick, would look to the land, and not to the 
appellee, for the payment of the money.” ! 

I 

Glick died, and his Executors filed suit on the notes, 
and White (the maker of the notes), brought ja suit in 
equity to enjoin the prosecution of the suit, and prevailed, 
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both in our lower and upper courts. This Court, in its 
opinion, stated (pp. 170-1): 

“ There is no difficulty in regard to the facts in 
this case. By the demurrer and the election of the 
appellants to stand by that demurrer they are con¬ 
ceded to be as they are stated to be by the appellee 
in his bill of complaint and the amendment thereto; 
and from those facts there is but one inference to be 
drawn for our present purpose, namely, that a clear 
case is presented for the intervention of a court of 
equity by the process of injunction. If John H. Click 
were living, and he sought to enforce the payment 
of these promissory notes from the appellee not¬ 
withstanding the circumstances under which they 
were executed and delivered to him, such action would 
be a gross fraud upon the appellee * * * But their 
right to such enforcement is no greater than would 
have been the right of their testator; and the equity 
which would have precluded him from holding the 
appellee liable is equally binding upon the appellants 
as his personal representatives. This proposition, 
apart from the rigid rule of law which they seek to 
invoke, we do not understand to be controverted by 
the appellants.” 

And again on page 173: 

4 ‘The object of the parties to the transaction in 
the present case was not to perpetuate any personal 
liability on the part of the appellee, but to avoid pos¬ 
sible entanglements that might result if Glick had 
dealt directly with the syndicate or its members. 
The course pursued was not unusual or extraordi¬ 
nary, although somewhat hazardous to the person 
put forward as an intermediary. It is not unusual, 
in order to effect some such purpose as that en¬ 
tertained by John H. Glick in this instance, to put 
forward a *man of straw, as the expression is, who is 
financially^fesponsible or whose responsibility is 
distinctlv eliminated from the transaction, to take 
title and execute notes and deeds for the payment of 
purchase money, when the purpose is for the vendor 
of property to look to the property itself, and not 
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to the purchaser, for the payment of the deferred 
purchase money.’’ 

And finally on p. 174: 


“The jurisdiction of equity in such cases is so 
well established and so universally recognized that 
citation of authority in support of the proposition 
would be useless and unnecessary. It is Sufficient 
for use that the Supreme Court of the United States 
has laid down the law on the subject as distinctly 
and positively as it has done in the case df Peugh 
vs. Davis , before cited. It only remains to pe deter¬ 
mined in the particular instance under considera¬ 
tion whether a case has been made out for the ap¬ 
plication of the principles. That such a Case has 
been made out in the proceeding now before us seems 
to us to be too clear to need elaboration. A case is 
admitted where it would be a gross fraud upon the 
appellee to enforce the written instrumenjt in dis¬ 
regard of the collateral agreement between 
ties to the transaction; and it is plainly a 


the par- 
pase that 


calls for the intervention of a court of equity.” 

See also 8 C. J. 262: 

l 

i 

“The accommodation party is not liable, how¬ 
ever, if there was an agreement between the accom¬ 
modation party and the holder for value! that the 
former was not to be liable.” j 

i 

i 

See also Lyons vs. Westwater (C. C. A.),|l73 Fed. 


111 . 


The case of National Bank of North America vs. 
White, 19 App. Div. 390, 46 N. Y. S. 555, holds that 
if “* * * it had been shown that it was a result of an 
agreement with the Bank that the maker of -the notes 
was not to incur any liability, which in the Garfield Bank , 
supra 97 (Garfield National Bank vs. Colwell , 57 Hun. 169, 
10 N. Y. Supp. 864), * * *” was the basis of the decision 
as shown in the subsequent case of Higgins 4s. O’Don- 
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nell, 68 Hunn. 100, 22 N. Y. Supp. 610. In other words, 
what conversation occurred between White and the payee 
at the time of the making of the original notes was en¬ 
tirely immaterial, unless there was evidence in some way 
connecting what was thus said with the Bank”. 

In Doggett vs. Whiting, 35 Conn. Rep. 366, it was 
held: 


4 ‘The question then is, can the plaintiff recover 
the amount of the checks if Judson knew at the time 
he received them that they were accommodation 
checks, and that thev had never been delivered 
by the defendant to Baldwin as binding ob¬ 
ligations upon him, but were delivered for a special 
purpose only; and if Judson, in view of these facts, 
expressly agreed with Baldwin that he would look 
onlv to him for pavment.” 

•s JL v 

“Upon such a state of facts it is difficult to see 
upon what principle of law the defendant can be 
bound. ’’ 

“Now in this case, if the facts are as stated, in 
the request, Judson not only knew that the checks 
were given to Baldwin without consideration, but in 
view of that fact he expressly agreed to take them on 
Baldwin’s promise alone to pay them and without 
the responsibility of the defendant. How then can 
the plaintiff recover?” 

“Again, if the facts are as stated in the request, 
the checks were delivered to Baldwin for a particu¬ 
lar purpose and not as binding obligation of the de¬ 
fendant, Baldwin had no right to negotiate them as 
the checks of the defendant given in the usual course 
of business. It would be a fraud on him to do so. 
This was well known to Judson when he received 
them, and in view of the fact he made the contract 
stated in reference to them. This is sufficient to de¬ 
feat the plaintiff’s recovery.” 
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And a bank cannot recover upon a note mide to it 
gratuitously by a customer, on the request of Us presi¬ 
dent, who stated that he wished to place the note tempo¬ 
rarily among bills receivable until the matter ofja short¬ 
age could be looked into and arranged, and assjired the 
customer that the bank would cancel the note and Return it 
to him, it not appearing that the purpose was illegal, or 
that there had been any loss to creditors of the bank. 
Central Bank £ T. Co. vs. Ford (1913); Tex. Civ. App.), 
152 S. W. 700. The court declined to assent to the argu¬ 
ment that the president w^as not the agent of the bank in 
the transaction, but was acting on his own behalf. 

THIRD ASSIGNMENT OF ERROR. 

We must not forget that the Bank Receiver did not 
defend—on the ground of, nor did he claim, an estoppel 
—that plaintiff would be estopped. There was no such de¬ 
fense in the case, nor was it an issue in the case. Leonard 
vs. State Ex. Bk. (G. C. A.), 236 Fed. 321; Lyons v. West- 
water (C. C. A.), 173 Fed. Ill; Oilton State Bank vs. 
Ross (1925), 108 Okla. 24, 234 Pac. 567. And, if or that 
matter, there w^as no evidence that plaintiff’s signing of 
the note misled any creditors, or acted as the lj>asis for 
furnishing any credit to the Bank, and, therefor^, no one 
was misled—and there is no evidence that the Bank Ex- 
aminer had been deceived or that the Bank was |dissatis- 
fied with the original Maiatico note. On the Contrary, 
it is perfectly plain that the Bank wanted someone to 
accommodate it, because it vranted the Haislip tyust note 
to reappear in its assets, released from the Wolf, Shapiro, 
Haves suit, and yet it felt that it could not accomplish 
this (securing written control of the Haislip noie again, 
so that the Bank would be strengthened in its Security) 
unless the note came back to it from a stranger to the 
transaction, by such stranger pledging it. Not know¬ 
ing the details thereof, the plaintiff did accommodate 
the Bank, and his act in signing the note and pledging 
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therewith this collateral, again vested the Bank with this 
collateral security. This was a help to the Bank, and 
this distinguishes our case from the other cases where 
the only benefit the Bank received was the loaning of 
more money or extending credit, or a deception practiced 
upon a Bank Examiner, or where a note was given to off¬ 
set insolvency, or for similar reasons. 

See also Wilhoit vs. Seawall (1926), 121 Kan. 239, 
246 Pac. 1013; Means vs. Merchants State Bank, 97 Kan. 
748, 156 Pac. 701; City Bank vs. Dwyer (1924), 47 S. 
E. 567, 2 N. W. 109; Security Savings Bank vs. Haw- 
bright (1923), 195, Iowa 1147, 193 N. W. 576; Vincent 
vs. Russell (1921), 101 Or. 672, 201 Pac. 433; Storey 
vs. Storey , 214 Fed. 973. 

It is important to bear in mind that the Bank was the 
one accommodated; no new credit was advanced to 
Maiatico; no shortage in his Bank account was made up 
by the new transaction; and the party (Bank) taking 
the note parted with no consideration, but, instead, was 
accommodated by the plaintiff in the manner noted. 

The equitable maxim, ‘ 4 equity regards that as done 
which ought to be done”, is applicable. Defendants’ tes¬ 
timony admits the agreement that the note should be re¬ 
turned, yet seeks to enforce payment of the note. If 
held to the performance of the maxim “he who seeks 
equity must do equity”, the Bank’s counter-claim must 
fail because it failed to return the note, and if it returns 
the note then its claim would likewise fail. 

In the case of Lyons vs. Westivater (C. C. A.), 173 
Fed. Ill, the facts were: A National Bank, desiring to 
increase its capital, found it necessary to dispose of 300 
shares of the increased stock before it could do business 
on the increase. In order to deceive the Comptroller, it 
induced Lyons to give his note for the price thereof, 
which was passed into the assets of the bank, and the 
stock issued to one of the bank’s officers, the certificate 
being held by the bank, the intention being to sell the 
stock as occasion offered and apply the proceeds to the 


note. Lyons received nothing for the note, paid no in¬ 
terest thereon; the dividends from the unsold s^ock re¬ 
ceived by the officer holding the stock being .applied 
thereto. Lyons having failed in business, and it being 
necessary to substitute other paper for the note^ one of 
the bank’s officers procured defendant, who |iad no 
knowledge of the preceding facts, to execute ijds note 
to the bank on the cashier’s agreement that he! should 
not be liable thereon, the cashier as part of the transac¬ 
tion writing defendant a letter reciting that it was ex¬ 
pressly understood that defendant should not be liable 
on the note and that the bank would return the same to 
defendant on request without payment. Defendant re¬ 
newed the note from time to time, paid no interest there¬ 
on, and received no dividends on the stock. j 

The Court, in its opinion, stated: | 


“Manifestly under such conditions it could not 
have recovered on this note from Westwatepr. And 
the receiver ‘ takes subject to all claims and de¬ 
fenses that might have been interposed against the 
insolvent corporation’. Scott vs. Armstrong, 146 
U. S. 499,13 Sup. Ct. 148, 36 L. Ed. 1059; Fisher vs. 
Simons , 28 U. S. App. 95, 64 Fed. 311, 12 C. C. A. 
125; Casey vs. La. Societe, 2 Woods, 77 F^d. Cas. 
No. 2,496. Banks as well as individuals ar4 bound 
to be honest, and, as it would have been highly in¬ 
equitable for this bank prior to the receivership to 
have collected this note for its stockholders, it is 
equally inequitable to do so after the receivership. ” 

While it is our contention that the facts in our case 


are entirely different and therefore makes it unnecessary 
for us to overcome the effect of many cases which hold 
the maker liable in cases of deception practied j upon a 
Bank examiner; or giving of a note to make good an 
impairment of the Bank’s assets and to prevent its clos¬ 


ing; procuring the Bank to loan additional mcjneys to 
another beyond the limits allowed the Bank, or to take 
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up the overdraft of another; and similar cases, we will 
cite a few cases thereon, especially with respect to those 
dealing with deception practiced upon the Bank Exam¬ 
iner: 

The Supreme Court of the United States, in the case 
of Rankin, Receiver, vs. The City National Bank of Kan¬ 
sas City , 20S U. S. 541, 2S Sup. Ct. 346, 52 Law Ed. 610, 
held against the bank receiver. The opinion stated: 

* * the first thing to notice is that the whole 
business, from beginning to end, was, and was in¬ 
tended to be, a mere juggle with books and paper to 
deceive the bank examiner * * V ? 

However, as counsel in that case had presented the 
case as though the contract was not illegal, the Supreme 
Court nevertheless held that, if the contrary existed, still 
the receiver would not be entitled to recover (citing Mc¬ 
Mullen vs. Eoffma/k, 174 U. S. 639, 43 Law Ed. 1117, 19 
Sup. Ct. 839). 

In the Cutler vs. Fry case, 240 Fed. 238, the Court 
held that the receiver had no greater right than the bank 
itself. 

In our case, there is no evidence to the effect that, 
after an assessment on the stockholders, the creditors 
will not be paid; therefore, if the decision is sustained, 
the bank and its stockholders will benefit from the 
wrong committed upon an innocent third person, who re¬ 
ceived absolutely no consideration. The case of Peter¬ 
son vs. Tillinghast (C. C. A., 6th Circuit), 192 Fed. 287, 
is decidedly in point. There the admitted facts were 
that, after a 100% assessment on the stockholders, the 
bank would not pay more than 30% to 35% of its lia¬ 
bilities, and that at the time and ever after the note in 
that case was given, the bank was insolvent; and the 
maker of the note knew the purposes and was entirely 
familiar with all the facts in connection with the giving 
of the note. Yet the court held that the receiver was 



21 

not entitled to recover. Owing to the length of the opin- 

• j 

ion, we shall not quote therefrom. 

See also Scud vs. TiUinghast (C. C. A., 6th Cir¬ 
cuit), 195 Fed. 1. ! 

And in the case of Lensing vs. Rayzor (C. C. A., 
5th Circuit), 1930, 41 Fed. (2d) 224, the facts were: 
Rayzor gave a note to the bank, at the suggestion of 
the president, who told him he would not have to pay it, 
to take up a note for the same amount purportedly given 
bv him, but in fact, the signature of his name j having 
been forged thereon, so that he did not receive th0 money 
on the original note. After the second note cafne due, 
Rayzor renewed the note, which, when the bank went into 
the hands of a receiver, was found among the assets by 
the bank receiver. He (like the plaintiff in our cabe) was 
neither a stockholder, director or officer of the bahk; and 
he brought his action against the receiver to hpve the 
last note cancelled and returned to him and foif an in¬ 
junction to prevent its collection. And the Circuit Court 
of Appeals affirmed the judgment of the lower court, 
granting plaintiff relief, and also holding that plaintiff 
was not estopped. 

See also: 

Yates National Bank vs. Lauber, 240 Fed. j237; 
Cutler vs. Fry , 240 Fed. 238; | 

Yates National Bank vs. Schaede, 240 Fed. 240; aff’d. 
in 240 Fed. 241; ! 

Leonard vs. State Exch. Bank (1916), 149 C. C. A. 
448, 236 Fed. 316; j 

Chicago Title & T. Co. vs. Brady (1901), 165 Mo. 197, 
65 S. W. 303; | 

Tasker’s Estate (1897), 182 Pa. 122, 37 Atlj 924; 
Woodbury vs, Glick (1911), 151 Iowa 648,13£ N. W. 
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Rubenacht vs. German-American Rank (1918), 212 
Ill. App. 68, affirmed in 122 N. E. 469. 

Clay County Bank vs. Keith (1900), 85 Mo. App. 409; 
Central Nat. Bk. vs. Lawson (1930), Tex. Com. 
App., 27 S. W. (2d) 125; 

First Nat. Bank vs. Chandler (1933; Tex. Civ. App.), 
58 S. W. (2d) 1056); 

Farmers Bank vs. Miller (1928; Mo. App.), 8 S. 
W. (2d) 92; 

Grism vs. Live Stock State Bank (1926), 167 Minn. 
93, 142 S. W. 694; 

First State Bamk vs. Morton (1912), 146 Ky. 287, 
142 S. W. 694; 

Neylon vs. Liberty Nat. Bank (1927), 126 Okla. 
188, 259 Pac. 545; 

Lindsay State Bank vs. Forbis (1924), 108 Okla. 126, 
235 Pac. 470; 

East Side Trust & Sav. Bank vs. McGinnis (1917), 
197 Mich. 432, 163 N. W. 949; 

Hudson State Bank vs. Richardson (1929), 128 Kan. 
238, 276 Pac. 815; 

People’s Bank vs. Yager (1926), 221 Mo. 955, 288 
S. W. 954. 


CONCLUSION. 

We respectfully submit that the relief prayed for 
by plaintiff should have ; an( l certainly that 

the defendant, seeking (Hioetiv e relief in an equity suit, 
should be denied this relief when the granting thereof 
would be inequitable and at the same time allowing it 
(when it parted with no consideration) to reap a benefit 
from its own wrongdoing. 

Respectfully submitted, 

4 

CARL A. MARSHALL, 
Attorney for Appellant. 
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FREDERICK J. YOUNG, RECEIVER OF THE 
INTERNATIONAL EXCHANGE BANK, 

Appellee. ! 


BRIEF FOR APPELLEE . 


STATEMENT. j 

As stated in appellant’s brief, under the heading 
“Statement of the Case,” this is an appeal from a final 
decree of the lower court dismissing a bill which sought 
to cancel and enjoin collection of a promissory pote 
dated June 27, 1932, held by the receiver of the bjank. 
It should be added, however, that the lower court also 
granted the receiver’s counterclaim and entered a 
decree against appellant (plaintiff below) for the amount 
due on the note with costs (R. 11). j 

That portion of appellant’s brief entitled “Trial in 
Lower Court” is devoted to a partial and misleading 
summary of the pleadings which apparently is intended 

I 

| 
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to take the place of the customary Statement of Facts. 
It should be stated at the outset that the case was not 
submitted on the pleadings. The decree (R. 11-12) 
of the lower court was entered after full trial and argu¬ 
ment and there was certified to this Court a lengthy 
and detailed Statement of Evidence (R. 18-28). 
Appellant, attempting to lean heavily on the pleadings, 
states in this and other sections of his brief that appel¬ 
lee's answer failed to deny certain allegations of the 
bill. This is incorrect. Except for those specifically 
admitted, appellee denied each and every allegation 
of the bill. Such denials took the form of either specific 
denials or i statements that appellee was without 
knowledge (R. 6-8). The latter statements, under 
Equity Rule 29 of the Rules of the District Court of 
the United States for the District of Columbia, oper¬ 
ated as denials. Thus, all material allegations of the 
bill were denied and appellant's assertions to the 
contrary must be disregarded. 

Validity of Counterclaim Is Not Before this Court. 

The appellant states on page 6 of his brief: 

“ Inasmuch as the answer to the cross-complaint 
was inadvertently omitted from the designation 
of record, and this answer had questioned defend¬ 
ant's right to effective relief in this equity action, 
we appreciate that our position on that particular 
point may be difficult to maintain, so we will not 
press assignments of error numbered 4, 5, and 6." 

These three assignments (R. 15) charge that error 
was committed by the lower court in granting appellee 
affirmative relief on a legal counterclaim in an equity 
action. If we correctly interpret this language in the 
brief it constitutes a waiver and eliminates assignments 
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of error numbered 4, 5, and 6. But in any event, no 
error was committed on this question. Appellant says 
that “inadvertently” the transcript fails to show thdt 
he challenged the propriety of the counterclaim. Thjs 
comment is inaccurate, to say the least. The Record 
which has been certified to this Court, states (R. 27-28j): 

“At no time during the course of the proceeding 
did plaintiff object to the counterclaim upon the 
ground that it was legal in nature or upon ahy 
other ground. Plaintiff did not, at any tinie, 
indicate a desire to have the counterclaim trans¬ 
ferred to the law side for jury trial. After taking 
this feature of the case under advisement, the 
court rendered the following opinion: 'The plaintiff 
raised no objection to the jurisdiction of the 
equity court to entertain the cross-claim of tihe 
defendant until after the hearing of the case. I 
think that the question of jurisdiction was waiyed 
and the defendant is entitled to a decree against 
the plaintiff for the amount due on the note with 
costs.' ” | 

It is well settled that when plaintiff ignores the 
counterclaim or fails to object thereto upon the ground 
that it impairs his right to a jury trial, he thereby waiyes 
that right and consents to equity jurisdiction. Clifton 
v. Tomb (C. C. A. 4), 21 F. (2d) 893; Smith Engineering 
Co. v. Pray (C. C. A. 9), 61 F. (2d) 687; Kreitmeyej' v. 
Baldwin Drainage Dist., 2 F. Supp. 208. 

QUESTIONS PRESENTED. j 

i 

From the foregoing introductory statements jand 
from the fact that the first Assignment of Error is 
general in nature, it is apparent that the questions 
presented are two in number, viz., Assignment^ of 
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Error Nos. 3 and 4. These questions can be stated as 
follows: 

1. Did Rinaldi (appellant) execute the note for the 

accommodation of Maiatico? 

2. Is Rinaldi estopped as against the Receiver 

representing creditors to deny his liability? 

STATEMENT OF FACTS. 

The facts and evidence are fully stated in the printed 
Record, pages 18 to 28, inclusive. The following is a 
brief summary of same: 

1. On June 27, 1932, Michael Rinaldi (appellant) 
executed his promissory note whereby he promised to 
pay to the order of the International Exchange Bank 
on demand the sum of 83,454.93, together with interest 
at the rate of 6 per centum per annum and to pay 
reasonable counsel fees and costs incurred by the holder 
in connection therewith. One Jerry Maiatico endorsed 
the said not6 and the same was thereafter delivered to 
the International Exchange Bank. The balance due 
on said note is 83,364.74 plus interest. 

2. Prior to June 27, 1932, the International Exchange 
Bank held a note of said Maiatico secured by certain 
collateral. On or about June 27, 1932, there w’as 
certain litigation pending in connection with said 
collateral. In order to clear such collateral, it vras 
agreed between Maiatico and an officer of the bank that 
the note should be put in different form. Pursuant 
thereto Maiatico got Rinaldi to execute the note in 
suit. Maiatico and Rinaldi had knowm each other for 
twenty-five or thirty years and had been on notes 
together prior to this time. The note was delivered to 
the bank pursuant to an understanding between 
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Maiatico, Rinaldi and an officer of the bank that said 
note would be substituted for the Maiatico note for h 
temporary period; that it would be used to pay off the 
note of Maiatico then held by the bank; that as soon 
as said litigation was disposed of, Maiatico would 
reinstate himself as the primary debtor and the Rinaltjli 
note would be cancelled. | 

3. Upon delivery of said note in suit to the bank cjn 
June 27, 1932, Rinaldi’s account in the bank w^,s 
credited with the proceeds thereof. Rinaldi on the sanie 
date drew a check in like amount against his account 
payable to the bank, which was accepted by the bank 
in payment of Maiatico 7 s indebtedness. The records 
of the bank show and the president of the bank testified 
that the bank received no benefit from the note other 
than the payment of said indebtedness of Maiatico. 

4. The International Exchange Bank was closed by 
order of the Comptroller of the Currency on July 14, 
1932. The note in suit was included in the assets of 
the bank taken over by the Receiver. Frederick jj. 
Young is Receiver of the said bank. The litigation 
concerning the collateral referred to above was deckled 
favorably to Maiatico and the bank, on October j28, 
1932, the bill being dismissed for the reason that i;he 
plaintiffs were unwilling to proceed further with the 
case. 

After taking the case under advisement, the Court 
(Mr. Justice Bailey) rendered the following opinion!: 

j 

“I find that the note in suit was given for the 
accommodation of Maiatico. See: Neal v. Wilson, 
213 Mass. 336. j 

“ Rinaldi by giving his note held himself out as a 
debtor and is estopped as against the Receiver 
representing creditors to deny his liability. Val- 
lely v. Devaney, 49 N. D. 1107. 

“The bill should be dismissed with costs.” 
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Thereupon defendant Receiver asked the court to 
enter a decree in his favor on the counter-claim, and, 
following the memorandum opinion quoted in the 
previous section of this brief, such a decree was entered 
for the amount due on the note. 

THE LAW. 

1. Rinaldi ( appellant ) executed the note in suit for 
the accommodation of Maiatico, and not for the accommo¬ 
dation of the bank. The one wdio, in fact, received the 
loan of Rinaldi's credit was the accommodated party. 
It is of no consequence that an officer of the bank may 
have known of the accommodation or had some part 
in the negotiations leading up to the accommodation. 
The citations in appellant’s brief which hold that a 
Receiver can not recover where the note is executed 
for the accommodation and benefit of the bank have 
no application. The Lower Court said (R. 11) “I 
find that the note in suit w’as given for the accommoda¬ 
tion of Maiatico. See: Neal v. Wilson, 213 Mass. 336.” 

Neal v. Wilson, 213 Mass. 336, 100 N. E. 544, was an 
action by the receiver of a bank against the drawer of a 
check. The defendant went to the bank with one 
Craig, who was a clerk of one Pearson. The defendant 
testified that the cashier of the bank told him that 
Pearson’s account w*as overdrawn to the amount of 
$250; that Pearson was in New Hampshire; that “he 
had spoken to Mr. Craig about having me put up a 
check of $250 to close the overdraft, and he said if 
I w’ould do this, that he w'ould hold me harmless and 
return the check to me in a day or two, as soon as 
Pearson arrived in town”; that he then drew the check 
and handed it to the cashier. The court said: 

“Where a defendant for the accommodation of 
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the debtor and without consideration gives hjs 
note or check to a creditor of the debtor in pay¬ 
ment of or as security for the debt due from tye 
debtor to the creditor, he is liable to the creditor 
on the note or check * * * The creditor who h^s 
accepted it can recover on the accommodation 
note or check (citing cases) and the fact that the 
creditor knew that the note or check was given 
for the accommodation of the debtor is not ja 
defense (citing cases), for that is the purpose of 
the transaction * * * 

“We understand the defendant’s contention On 
the question raised by this ruling to be that qn 
his testimony the jury were warranted in finding 
that the check here sued on was given at the 
solicitation of the cashier of the bank and not 
the request of Pearson, who was in New Hamp¬ 
shire at the time, and that if the jury so found, 
the plaintiff and not Pearson was the ‘party 
accommodated’ within the rule that a party fqr 
whose accommodation a note or check is given 
can not sue on it, for as to him it is a mere gratuity. 
But even if the note was given at the cashier’s 
solicitation it was confessedly given to be passed 
to the credit of Pearson’s overdrawn account in 
order to make the account whole. That is to saV, 
it was given for the accommodation of Pearson, 
who w’as the debtor, and not for the accommoda¬ 
tion of the bank, which was the creditor.” 

In the case of Fenno v. Schulenberg (C. C. A. 8), o2 
F. (2d) 168, the receiver of the bank brought action 
against Fenno on a $3,500 note. The facts were thdt 
one Long was indebted to the bank, part of the indebt¬ 
edness being evidenced by a $2,500 note. Long wanted 
to borrow^ additional money but further extension of 
credit would exceed the amount which the bank was 
permitted to loan him. The bank wanted to acconk- 
modate Long, and in order to do so it sold the Long 
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note to Fenno. Later Fenno asked the bank to take 
the Long note back; that he needed the money. He 
was informed that Long’s indebtedness had reached the 
legal limit, but they would loan Fenno the money he 
needed and take his notes. Long made a settlement 
with the bank and it was found that his indebtedness 
to the bank was 81,000 over the legal limit, without 
including the 82,500 note in Fenno’s hands. With that 
note the excess was 83,500. An arrangement was then 
made with Fenno whereby he turned the 82,500 note 
of Long back to the bank, thereby cancelling the 
amount Fenno owed the bank. Fenno then gave his 
note of 83,500 to the bank at the request of Hunt, the 
cashier, to apply to the excess on Long’s debt to the 
bank. At the same time the bank took Long’s note 
for 83,500 as collateral for Fenno’s note, but the Long 
note was not entered on the books and not carried as 
an asset. 

Fenno pleaded that the note was given solely for the 
accommodation of the bank. The Court said: 

“The giving of the 83,500 note to the bank by 
Fenno was an accommodation, but we think it 
plain the accommodated party was Long and not 
the bank. It was Long’s debt, and it was to him 
that Fenno made a loan of his credit, and in this 
way procured credit at the bank for Long’s in¬ 
debtedness. As held in Rea v. McDonald, 68 
Minn. 187, 71 N. W. 11, it is always a question of 
fact, to whom did the maker of the paper loan his 
credit; and the defense is only available as against 
the party accommodated, the one to whom the 
credit is loaned. Also in Neal v. Wilson, 213 Mass. 
336, 100 N. E. 544, it was held that where an 
accommodation check was given at the request 
of a bank to cover the overdraft of another 
depositor, the accommodated party was the 
depositor w’ho had overdrawn his account. A like 
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conclusion was reached on facts much like those in 
hand in Skagit State Bank v. Moody, 86 Waslji. 
286, 150 P. 425, L. R. A. 1916 A, 1215. 




In Pauly v. O’Brien , 69 Fed. 460, the court held that 
where a person, at the solicitation of national bank 
officers, gave his note to the bank to take up the no^e 
of a stranger, for the purpose, as stated by the officers, 
of getting the old note “out of the past due notes/’ 
the maker of the new note was liable to the receiver iof 

i 

the bank. 

In the case of Nalitzky v. Williams (C. C. A. 3), 2p7 
Fed. 802, the receiver of the bank brought suit agaihst 
Nalitzky, the maker, and Nalitt, the endorser of a nojte. 
Nalitt claimed the endorsement was an accommodation, 
not to the maker, but solely to the bank, which \^as 
obeying an official notice from the bank examiner tljiat 

Nalitzky must furnish an endorser. The court saidj: 

I 

“The accommodation was to Nalitzky, and hot 
the bank; and, although the bank knew tjhat 
Nalitt received no consideration for his endorse¬ 
ment, that is a matter of no importance * * * j 
“The second defense asserts that when the note 
was made the bank agreed that the debt mighj: be 
paid off by small installments, S50 or 875-han 
agreement that would be violated if recovery were 
now permitted. Evidence to this effect w’as 
offered, but was correctly rejected; no authority 
need be cited for the proposition that the un¬ 
qualified terms of the note can not thus be varied 
by parol testimony.” 1 


In Skagit State Bank v. Moody , 86 Wash. 286, 1^0 P. 
425, L. R. A. 1916 A, 1215, the bank held a note called 
the Cain Brothers note for 88,000, upon whicfy the 
interest was defaulted. The bank examiner directed 
that the interest be collected or the note charged off. 



At a meeting of respondent, who was a director, with 
the officers of the bank, it was agreed that respondent 
should give his note for the sum of $500, payable to 
the bank, to take up the overdue interest on the Cain 
Brothers note. The note of respondent was not paid 
when due. The respondent pleaded, among other 
things, that the note was given for the accommodation 
of the bank, and for the purpose of deceiving the bank 
examiner, and was therefore void. The court said: 

“ While the note was given for the accommoda¬ 
tion of the bank in a certain sense (that is to say, 
its consequence was to save the bank from the 
aspersions of the agent of the state, and a possible 
finding of insolvency), it was nevertheless, and in 
law entirely so, given for the accommodation of 
the Cain Brothers * * * 

“* * * It was not denied, but admitted in 
terms by respondent and by the others, who had 
knowledge of the facts, that the note was given as 
a present payment of the overdue interest on the 
Cain Brothers note * * * The substitution of the 
note for the overdue interest was in legal effect a 
parting with a consideration by the bank.” 

In Federal Reserve Bank of Richmond v. Crothers 
(C. C. A. 4), 289 Fed. 777, the defendant Crothers gave 
his $6,000 note to aid the president in averting the 
consequences of an overloan by the bank to his own 
business. The court held that Crothers gave the note 
for the accommodation of the president, not of the 
bank. At page 779 the court said: 

“The argument is pressed that Crothers gave 
the note on the express understanding that it 
should be used to take the place of $6,000 of the 
electric fight plant bonds, and that it was actually 
used in payment or substitution of the McAllister 
note, and that this was a misappropriation of the 
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note by the bank which saved Crothers from 
liability. We think the distinction unsound r 
When Crothers, for Warburton's personal relief, 
intrusted to him his note, to be placed in the bank 
and counted by the bank examiner and the bank 
itself as an asset, he made Warburton his own agent 
for that purpose; and, the note having served the 
purpose for which it was intended, Crothers can 
not put upon the bank the duty of seeing that 
Warburton used it for his relief in the precise 
manner he had agreed. Collateral promises madfe 
by Warburton as an inducement to the accom¬ 
modation to him were his personal promises, in np 
wise binding on the bank. Public policy requires 
that the maker be estopped from denying his 
liability under such circumstances." | 

l 

I 

In Fleming v. Gamble (C. C. A. 10), 37 F. (2d) 7^, 
the court held that the bank was not the accommodated 
party where plaintiff gave a note to retire notes 6f 
stockholders of the defendant bank given to bolster up 
the credit of the bank. 

In Central Bank of Bingham v. Perkins , 43 Ida. 31|0, 
251 Pac. 627, the defendant at the request of the 
cashier and other promoters of a company made his 
note payable to a bank to cover a loan to it beyond t)he 
legal limit, with the understanding that the promoters 
and not himself were to pay. It was held that the 
bank was not the accommodated party and its receiver 
could recover. | 

In German-American State Bank v. Watson, 99 Kan. 
686, 163 Pac. 637, a bank wished to lend a customer, 
but had already lent him as much as the law permitted, 
and therefore induced defendant to give his note {for 
the amount, promising to hold him. harmless. The 
court held that in legal contemplation the borrower, 
not the bank, was the accommodated party. That the 
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oral agreement to hold defendant harmless was not 
admissible. Nor could defendant be permitted to 
escape liability on the ground that he gave the note 
in order that the bank examiner might believe it to be 
an asset of the bank,, since the bank had in fact given 
value. See also First Natl Bank of Tulsa v. Boxley, 
129 Okla. 159, 264 Pac. 184, 64 A. L. R. 588, and 
Bandel v. Shoiv , 115 Kan. 185, 222 Pac. 62. 

Other cases of the same import are: State Bank of 
Gibbon v. Glaeser, 156 Minn. 136; Luverne State Bank 
v. Dailey , 51 N. D. 688; Vallely v. Devaney, 49 N. D. 
1107, 194 N. W. 903; Chase v. DuPont Natl Bank of 
Washington, D. C. (C. C. A. 3), 277 Fed. 235; Swan Sav. 
Bank v. Snyder , 124 Kan. 827, 262 Pac. 547; Bohning 
v. Caldwell (C. C. A. 5), 10 F. (2d) 298, cert. den. 271, 
U. S. 663; International Trust Co. v. Wattendorf, 256 
Mass. 323, 152 N. E. 306; First National Bank v. 
Hubbard , 211 Mo. App. 9, 240 S. W. 854. 

2. By giving his note to the bank, Rinaldi held himself 
out as a debtor. Where a party holds himself out to 
creditors as being liable, he is estopped, as against the 
Receiver representing creditors, to deny liability. 

This proposition is very well stated in Vallely v. 
Devany, 194 N. W. 903, 49 N. D. 1107. The receiver 
sued the defendants as parties on certain notes and the 
contention was made that they were executed for the 
bank’s accommodation under an agreement that such 
parties would not be held liable. The court conceded 
the above contention but held “the defendants are 
liable under what we consider to be the sound rule of 
law adhered to by the overwhelming weight of author¬ 
ity.” The court announced that rule as follows: 

“Where a note or other obligation is given to a 
bank with the avowed object of its appearing as 
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assets for purposes of public examination, tho^e 
who purport to be liable upon the obligation ate 
estopped, as against creditors who would be preju¬ 
dicially affected by the truth, to assert a secret 
understanding that they were not to be liable. 
Where the action is brought by the receiver of hn 
insolvent bank with which such an arrangement 
is claimed to exist, the other assets not bejng 
sufficient to satisfy the claims of creditors, the 
rule is applicable with all its force.” (Citing 
authorities.) 

The above case held the defendants were estopped, 
as against the Receiver, to show the notes accommo¬ 
dated the bank or that it was represented that the 
defendants would not be held liable, and the cpurt 
clearly indicates that the Receiver, as a representative 
of creditors, is in a better position than the bank itself 
as a going institution. 

It was held in Federal Reserve Bank of Richmond v. 
Crothers , 289 Fed. 778, that defendant w’as estopped 
as against the Receiver to deny liability on his note 
which had been represented as a real asset of the fcjank. 


In Murphy v. Gumaer , 18 Colo. App. 183, 70 Pac. 
800, notes given for the accommodation of a bank[ and 
for the purpose of concealing from the bank exaijniner 
the fact that the bank had loaned money to an aniount 
beyond that permissible by statute, w^ere held jvalid 
in the hands of a receiver of the bank, on the ground 
that the maker by giving the bank the appearance of 
holding genuine assets was estopped as against creditors 
to say that such notes were other than what onl their 
face they purported to be, or that the appearance brhich 
was given to the books was not genuine. j 

The estoppel theory was also invoked against the 
defendant, and in favor of the Receiver of the bank 
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suing as a representative of creditors in Pauly v. 
O’Brien, 69 Fed. 460. The court said the defendant, 
who was the accommodating party, either gave his 
note to the bank to take the place of the note of a 
third party, or was a party to a mere trick to make it 
appear to the creditors of the bank and others that it 
had a valuable note when in fact it did not. The court 
remarked: 

“* * * when parties employ legal instruments 
of an obligatory character for fraudulent and 
deceitful purposes, it is sound reason, as well as 
pure justice, to leave him bound who has bound 
himself. It will never do for the courts to hold 
that the officers of a bank, by the connivance of a 
third party, can give to it the semblance of solidity 
and security, and, when its insolvency is disclosed, 
that the third party can escape the consequences 
of his fraudulent act.” 

In Lyons v. Benney (Penn. 1911) 79 Atl. 250, 34 
L. R. A. (N. S.) 105, the Receiver of the bank recovered 
from the defendant accommodation maker where the 
note was allowed to appear as an asset of the bank. 
The court very ably points out the rule which we 
contend applies in the case at bar: 

“Whether the bank, if it were now carrying on 
business as a solvent institution, could enforce 
payment of the note * * * was not the question 
before the court below * * * for the note had 
passed into the hands of the receiver of the solvent 
bank and as a representative not only of it, but 
of its creditors, he brought the suit. 

“While the general rule undoubtedly is that 
the receiver of an insolvent corporation has no 
greater rights then those possessed by the cor¬ 
poration itself, and a defendant in a suit brought 
by him may take advantage of any defense that 
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might have been made if the suit had been brought 
by the corporation before its insolvency, it j is 
equally true that when an act has been done in 
fraud of the rights of the creditors of the insolvent 
corporation, the receiver may sue for their benefit, 
even though the defense set up might be valid las 
against the corporation itself. In such a case fie 
may maintain an action which the corporation 
itself could not. Franklin Nat. Bank v. White¬ 
head, 149 Ind. 560, 39 L. R. A. 725, 63 Am. Ipt. 
Rep. 302, 49 N. E. 592; 5 Thomp. Corp. sec. 494q.” 

And the court said it is an underlying principle: 

“* * * that one who voluntarily gives his 
obligation to a bank for the purpose of taking ^ip 
another obligation, and of being exhibited as fine 
of its assets to a supervising officer of the Govern¬ 
ment having supervision and control of its affairs, 
is estopped to deny want of consideration upon the 
insolvency of the bank, when a receiver brings 
an action upon the note for the benefit of the 
creditors of the institution.” 

3. Rinaldi, the maker, is liable on note even though an 
officer of the bank may have represented that no liability 
would be asserted . 

We do not admit that an officer of the bank made any 
representation that liability would not be asserted 
against Rinaldi in the event Maiatico failed to rein¬ 
state his note. Nor will the evidence sustain any such 
contention. However, in reply to the argument m$de 
by appellant beginning page 15 of his brief, we subfiiit 
the following authorities which speak for themselves. 

In Neal v. Wilson, 213 Mass. 336, 100 N. E. 544, 
the defendant was held liable even though in obtaining 
the accommodation instrument, the cashier of the bank 
told the defendant he would hold him harmless. 

In an annotation at 28 L. R. A. (N. S.) 501, it is said 


i 
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that by the great weight of authority the officers of a 
bank have no authority to bind the bank by an agree¬ 
ment made with the maker of commercial paper pay¬ 
able to the bank, that their liability on such paper will 
not be enforced. 

The defendant was held liable in Loomis v. Fay , 24 
Vt. 240, although the president of the bank said no 
liability would be asserted against him. See also 
Kennedy v. Otee County Nat. Bank , 7 Neb. 59. In 
First Nat. Bank v. Tisdale , 18 Hun. 151, affirmed in 
84 N. Y. 655, it was said that the president of the 
bank has no authority to promise the maker of a note 
that he need not pay it. To same effect see Mead 
v. Pettigrew , 11 S. D. 529, 78 N. W. 945, and Thompson 
v. McKee , 5 Dak. 172, 37 N. W. 367. 

There was an understanding in Lyons v. Benney 
(Penn. 1911) 79 Atl. 250, 34 L. R. A. (N. S.) 105, that 
the defendant, maker of a note for the accommodation 
of the bank and a third party, was not to be personally 
liable thereon, and the bank made a definite promise 
to the defendant to that effect. The Receiver of the 
bank suing as a representative of creditors w’as allowed 
to recover and the promise of non-liability was held not 
binding. 

The cashier of the bank promised the defendant in 
State Bank of Moore v. Forsyth (Mont. 1910) 108 Pac. 
914, 28 L. R. A. (N. S.) 501 that he would not be held 
liable, but the court held in favor of the bank. The 
defendant testified in part: 

“Well, Mr. Thurston (cashier) asked me to 
make a note, sign a note, for $1,500, and I told him 
that I did not want to sign the note, and he asked 
me why, and I told him I could not pay the note 
if I was called upon to do so. He said that the 
bank would not hold me responsible * * * and 


I told him that was the condition under which jl 
would sign it, that the bank would not hold mb 
liable or responsible on the note; and he said the 
bank would never ask me to pay it, and that hje 
would look after it, and that I never need bothbr 
about it.’ 7 | 

The court reviewed the authorities on the question 
and said: j 

“We conclude, therefore, that the promise Pf 
Thurston was, on its face, beyond the scope of lis 
authority, and that the defendant was chargeable 
with notice thereof. We hold that the cashier pf 
a bank, by virtue of his office, has no authority to 
make such an arrangement as that testified to by 
the defendant, and that whoever accepts such in 

agreement and acts upon it does so at his peril.” j 

i 

i 

i 

It was held in Federal Reserve Bank of Richmond jv. 
CrotherSy 289 Fed. 777 that collateral promises made 
by the president of the bank as an inducement to tpe 
accommodation to him were in no wise binding on t|he 
bank. The court said: 

“Public policy requires that the maker be 
estopped from denying his liability under siich 
circumstances.” (Citing authorities.) 


CONCLUSION. 

j 

It is respectfully submitted that the decree of the 
lower court should be affirmed. 

Everett Sanders, 
Edward F. Howrey, 
Thomas S. Markey, 

Attorneys for Appellee. 



